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have failed to advance. The IBT does not explain how
Plaintiffs’ representation has been lacking in vigor. Indeed,
we need only peruse Plaintiffs’ brief on appeal to appreciate
the thoroughness of Plaintiffs’ representation. Given the
IBT's failure to identify any potential inadequacy in
Plaintiffs’ continued representation of the IBT’ sinterests on
appeal, along with the untimeliness of the motion, we
conclude that the IBT’s motion to intervene was properly
denied.

For the reasons set forth above, we REVERSE the district
court’ s order finding that Plaintiffs’ remittance of attorney’s
fees to the IBT would constitute a prohibited transfer, and
AFFIRM the district court’s order denying the IBT the right
to intervenein this action.
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OPINION

CLAY, Circuit Judge. Plaintiffs Robert Jordan, David Iho,
Patrick Reardon and Bill Sercombe appeal from the order
entered by the district court approving a settlement of
Plaintiffs ERISA class action suit brought against

*The Honorable Ann Aldrich, United States District Judge for the
Northern District of Ohio, sitting by designation.
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required on the part of the IBT to recognize that it believed
the IBT's interests were implicated, and could have
intervened in the suit before the final judgment was issued.
See Cuyahoga Valley Ry. Co. v. Tracy, 6 F.3d 389, 396 (6th
Cir. 1993) (denying motionto intervenewheretheintervenors
filed their motion after final judgment was entered, even
though the intervenors long knew of their interest in the
outcome). The IBT chose to remain silent throughout the
litigation process and instead permitted Plaintiffs to resolve
the claims. Asthis Court stated in Cuyahoga Valley, “[t]he
intervenors chose to rely in the Attorney Genera’s best
efforts, which they were entitled to do. They are not,
however, entitled to then enter the proceedings after the case
has been fully resolved, in an attempt to achieve a more
satisfactory resolution.” Id.

Further, the IBT has not met its burden of demonstrating
that Plaintiffswould inadequately represent itsinterest on the
attorney’ sfeesissue. While this burden is minimal because
the movant need not prove that the representation will in fact
be inadequate, but only that it “may be” inadequate, Miller,
103 F.3d at 1247 (quoting Linton v. Commissioner of Health
and Env't, Sate of Tenn., 973 F.2d 1311, 1319 (6th Cir.
1992)), this Court has held that a movant fails to meet his
burden of demonstrating inadequate representation when 1)
no collusion is shown between the existing party and the
opposition; 2) the existing party does not have any interests
adverse to the intervener; and 3) the existing party has not
failed in the fulfillment of itsduty. See Bradley v. Milliken,
828 F.2d 1186, 1192 (6th Cir. 1987).

In this case, it is clear that Plaintiffs are not in collusion
with the MCTWEF. Plaintiffs have no interests adverseto the
IBT, and Plaintiffs have actively and thoroughly litigated the
attorney’s fees issue at every stage of this suit. The IBT's
only argument is that the IBT would be more vigorous in
pursuing its clam for reimbursement than Plaintiffs.
However, the IBT does not identify asingleargument that the
IBT would have madein support of itsposition that Plaintiffs
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of amotion to intervene pursuant Rule 24(a)(2), we review
the district court’s timeliness determination for abuse of
discretion, where the three remaining Rule 24(a)(2) factors
are reviewed de novo. Seeid. A district court abuses its
discretion “when it relies on clearly erroneous findings of
fact, or when it improperly applies the law or uses an
erroneous legal standard.” Phelan v. Bell, 8 F.3d 369, 372
(6th Cir. 1993). Indenying the IBT’ smotion to intervenefor
purposes of the reimbursement of attorney’s fees issue, the
district court found that the IBT’ s motion was untimely and
that intervention was unnecessary because Plaintiffs could
adequately represent the IBT’ sinterests on appeal .

Thequestion of timelinessis considered with regardtofive
factors. 1) the point to which the suit has progressed; 2) the
purpose for which theintervention is sought; 3) the length of
time preceding the application during which the proposed
intervenor knew or reasonably should have known of his
interest in the case; 4) the prgjudiceto the original partiesdue
to the proposed intervenor’ s failure, after he or she knew or
reasonably should have known of hisinterest in the case, to
apply promptly for intervention; and 5) the existence of
unusual circumstances militating against or in favor of
intervention. See Grubbs v. Norris, 870 F.2d 343, 345 (6th
Cir. 1989).

The IBT did not fileits motion for intervention until after
the district court issued its final judgment concerning the
attorney’s fees and costs award. We find that the IBT's
failuretointervenebeforefinal judgment wasentered renders
themotion untimely. The BT wasaware of itsinterest in the
attorney’s fees issue before Defendants knew of the IBT’s
monetary stake in the settlement outcome; the IBT also had
numerous opportunitiesto intervenein thislitigation in order
to safeguard itsinterests on the attorney’ s feesissue, ranging
from January 21, 1998, when the Settlement Agreement was
signed, to June 15, 1998, when the district court held that
Plaintiffs attorney’ sfeesaward could not include the amount
previously advanced by the IBT. Hence, no foresight was
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Defendants, the Michigan Conference of Teamsters Welfare
Fund, et al.," wherein the court found that any remittance of
attorney’ s fees advanced from funds awarded by the district
court to theInternational Brotherhood of TeamstersAFL-CIO
(“1BT”), constitutesaprohibited transfer of plan assetsfor the
benefit of aparty ininterest. The BT appealsfrom the order
entered by the district court denying their motion to intervene
inthisaction. For the reasons set forth below, we REVERSE
the district court’ sorder finding that Plaintiffs’ remittance of
attorney’s fees to the IBT would constitute a prohibited
transfer and AFFIRM the district court’s order denying the
IBT’s motion to intervene in this action.

Plaintiffs are participants in the Michigan Conference of
TeamstersWelfareFund, (“MCTWF’), which provideshealth
care and other welfare benefits to approximately 17,000
members of the IBT. In July 1996, Plaintiffs filed a class
action complaint against MCTWF and the other Defendants
alleging violations of the Employment Retirement Income
Security Act (“ERISA™), 29 U.S.C. § 1001, and the Labor
Management Relations Act, 29 U.S.C. § 185, in connection
with Defendants' administration of this fund.

The parties subsequently agreed to settle all disputes and
signed a comprehensive Stipulation and Agreement of
Settlement on January 21, 1998 (* Settlement Agreement”).
In relevant part, the Settlement Agreement provided that the
MCTWF would pay Plaintiffs counsel its reasonable
attorney’ sfees. The agreement read in part as follows:

William A. Bernard, Robert F. Rayes, H.R. Hillard, Robert J.
Lawlor, Motor CarriersEmployers Association of Michigan, Ray Buratto,
Michigan Cartagemens Association, Howard McDougall, and Teamsters
Joint Council were also named as Defendants. Plaintiffs are suing
individually on their own behalf and on behalf of the beneficiaries and
participants in the Michigan Conference of Teamsters Welfare Fund.
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Counsel for Plaintiffs shall be entitled to seek and
receive an award of reasonable attorney fees from
defendant MCTWF to be determined by the Court. The
amount of the attorney fees sought by Counsel for
Plaintiffs will be on the basis of “lodestar” approach.
See generally, Building Service Local 47 Cleaning
ContractorsPension Plan, et al. v. Grandview Raceway,
et al., 46 F.3d 1392 (6th Cir. 1995). Nothing in this
paragraph shall be deemed awaiver of any right of any
Settling Party or participant/beneficiary to object to the
reasonableness of the fees. Payment of such fees
awarded shall bethe soleresponsibility of MCTWF. No
additional feesshall be sought by Counsel for Plaintiffs
for activities connected with the monitoring of this
Agreement after the approval of attorney fees in this
case by the Court, as set forth above.

(J.A. at 190.) After ahearing on January 29, 1998, thedistrict
court certified Plaintiffs’ class, tentatively approved the
Settlement Agreement, and approved the proposed class
noticein all respects.

Plaintiffs’ counsel first disclosed the IBT’ srole in helping
to finance the litigation in affidavits submitted in support of
their request for attorney’s fees. Defendants subsequently
objected to Plaintiffs’ attorney’ sfeesrequest on groundsthat
any money paid to Plaintiffs counsel that would then be
turned over to the IBT as reimbursement would constitute a
prohibited transaction under ERISA § 406(a)(1)(D), which
prohibits a benefit plan from transferring assets to a party in
interest. Although Defendantsagreed with the stated val ue of
Plaintiffs counsel’s services and had no objection to the
amount requested on those grounds, they objected to any
attorney’ sfee award that would compel the MCTWF to make
aprohibited transaction under ERISA. A hearingwasheldin
May of 1998, during which the district court considered
objections to the Settlement Agreement, and Plaintiffs
motion for an award of attorney’ s fees and expenses.
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Thedistrict court misconstrued thelanguage of §408(b)(2),
by accepting the application of the section proposed by
Defendants, which is to limit payment for “services.”
Specifically, the district court opined that the problem with
this argument is that § 408(b)(2) speaks to services and
8§ 406(a)(1)(C) is the only § 406 transaction which addresses
the“furnishing of . . . services,” which would lead the district
court to concludethat §408(b)(2) providesan exemption only
for 8 406(a)(1)(C) transactions. Because Defendants
objectionsrelied on 8406(a)(1)(D), which prohibits*“transfer
to, or use by or for the benefit of, a party in interest, of any
assetsof theplan...”, nothingin § 408(b)(2) speaksto assets
transfers. Thedistrict court found the § 408(b)(2) exemption
inapplicable to the Defendants’ objections. We find no
support for thedistrict court’ sinterpretation. Thelanguagein
8 408(b) explicitly states that “[t]he prohibitions provided in
8406 will not apply” to reasonable arrangementswith a party
ininterest for legal services. Nowhereisit mentioned that the
exemption should apply only to § 406(a)(1)(D) and not to
8 406(a)(1)(C). Accordingly, we find that the district court
erred in finding that any remittance of advanced attorney’s
feestothe IBT constitutes aprohibited transfer of plan assets
for the benefit of aparty in interest.

1.
Motion to | ntervene

The IBT argues that the district court abused its discretion
when it denied its motion to intervene. A party moving to
intervene under Federa Rule of Civil Procedure Rule
24(a)(2) must satisfy four requirementsbeforeintervention as
of right will be granted: 1) timeliness of the application to
intervene; 2) the applicant’s substantial legal interest in the
case; 3) impairment of the applicant’s ability to protect that
interest in the absence of intervention; and 4) inadequate
representation of that interest by parties already before the
court. SeeMichigan Sate AFL-CIOv. Miller, 103 F.3d 1240,
1245 (6th Cir. 1997). In considering adistrict court’s denial
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and because the hours and rates are comparabl e to the benefit
conferred on the MCTWF and its participants by Plaintiffs

action, Defendants cannot now assert that they subjectively
intended to benefit the IBT by complying with the attorney’s
fees agreement in the settlement.

Finally, the transaction is permissible under ERISA § 408.
Section 408 serves as an exception to the prohibitions set
forth under § 406. Section 408 readsin part:

(b) The prohibitions provided in section 406 shall not
apply to any of the following transactions. . .
(2) Contracting or making reasonablearrangements
with a party in interest for office space, or legal,
accounting or other services necessary for the
establishment or operation of the plan, if no more
than reasonable compensation is paid therefore . . .

29 U.S.C. § 1108(b)(2). However, Defendants rely on the
express language of § 408(b)(2) and argue, alternatively, that
8 408(b)(2) does not apply here because IBT did not provide
any services to the Plan. The district court agreed with
Defendants contentions.

As part of the settlement, Defendants agreed to pay
Plaintiffs’ reasonable attorney’ sfeesand acknowledged that
the total fees and expenses sought by Plaintiffs were
reasonable. The fact that Defendants did not object asto the
hours or value of services rendered to the participants in the
fund does not alter the fact that Defendants agreed to pay
Plaintiffs their reasonable attorney’ s fees which thereby fall
withinthe statutory exemption of ERISA §408(b)(2), because
the IBT advanced the funds to provide lega services
necessary for the plan’s protection. See FirsTier Bank, N.A.
v. Zeller, 16 F.3d 907, 913-14 (8th Cir. 1994) (stating that
8 408 authorizes reimbursement of legal feesincurred by the
plan trustee in performance of his duties with the plan).
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In June of 1998, the district court issued a memorandum
order grantingfinal approval to the Settlement Agreement and
awarding Plaintiffs attorney’s fees and litigation expenses.
Thecourt agreed with Defendantsthat any payment ultimately
remitted to the IBT would constitute a prohibited transaction
under ERISA, and therefore held that the award could not
include money that had been advanced to Plaintiffs' counsel
by the IBT. Accordingly, the court instructed Plaintiffs
counsel to submit affidavits delineating the total sums
advanced by the IBT, which the court would then subtract
from the attorney’ s fees and costs award.

In July of 1998, following receipt of these affidavits, the
district court entered itsfinal judgment orderingthe MCTWF
to pay attorney’ sfees of $248,944.71 and litigation expenses
of $5,649.68. Thisaward did not include the sums advanced
to Plaintiffs' counsel by the IBT as fees ($160,978.04) and
expenses ($61,493.26). Shortly thereafter, the IBT filed a
motion to intervene under Federal Rule of Civil Procedure
24(a)(2) in order to pursue an appeal to recover the money it
had advanced to Plaintiffs’ counsel. In September of 1998,
the district court denied the IBT’s motion on grounds that it
was untimely and unnecessary, and because Plaintiffs could
adequately represent the IBT’s interests on appeal. These
timely appeals followed.

1.
ERI SA § 406 and Prohibited Transactions

The Employment Retirement Insurance Security Act
(“ERISA”) 8§ 406 prohibits plan fiduciaries from causing the
benefit plan to engage in certain “prohibited transactions’
because these transactions create ahigh potential for conflicts
of interest. 29 U.S.C. § 1106(a) (1994).

Section 406(a) providesin part:

(@) Except as provided in 29 U.S.C. § 1108
[ERISA § 408]:
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(1) A fiduciary with respect to a plan shall not
cause the plan to engage in atransaction, if he
knows or should know that such transaction
constitutes adirect or indirect—

(A) sade or exchange, or leasing, of any
property between the plan and a party in
Interest;

(B) lending of money or other extension of
credit between the plan and a party in
interest;

(C) furnishing of goods, services, or
facilities between the plan and a party in
interest;

(D) transfer to, or use by or for the benefit
of, a party in interest, of any assets of the
plan; or

(E) acquisition, on behalf of the plan, or
any employer security or employer real
property in violation of section 1107(a) of
thistitle.

29 U.S.C. § 1106(a) (1994). Section § 1002(14)(D) defines
aparty ininterest asincluding “an empl oyee organization any
of whose memberswho are covered by such plan.” 29 U.S.C.
§ 1002(14)(D) (1994).

Statutory construction is a question of law that this Court
reviews de novo. See EEOC v. Frank's Nursery & Crafts,
Inc., 177 F.3d 448, 454 (6th Cir. 1999). Plaintiffsprincipally
argue that the award of attorney’s fees, which would then be
turned over to the IBT, is not prohibited by § 406(a)(1)(D)
because 1) the money would first be transferred to Plaintiffs
counsel (who isnot a party in interest) before being remitted
to the IBT; 2) the payment is permissible because the
MCTWEF lacks any “subjective intent” to benefit the IBT; 3)
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intent to benefit a party in interest. We disagree with this
interpretation because it merely skims the surface of the
important phrase “for the benefit of a party in interest” as
contained in 8 406(a)(1)(D).

In Reich v. Compton, the United States Court of Appeals
for the Third Circuit considered the meaning of thislanguage
and found as follows:

As we read this language, it provides that a fiduciary
breach occurs when the following five elements are
satisfied: 1) the person or entity is “[a] fiduciary with
respect to [the] plan”; 2) thefiduciary “ cause[s]” the plan
to engage in the transaction at issue; 3) the transaction
“use[g]” plan assets; 4) the transaction’ suse of the assets
is “for the benefit of” a party in interest; and 5) the
fiduciary “knows or should know” that elements three
and four are satisfied.

57 F.3d 270, 278 (3d Cir. 1995). The court further concluded
that the fourth element requires a subjective intent to benefit
aparty ininterest. Seeid. at 279. If ashowing of subjective
intent werenot required, “ section 406(a)(1)(D) would produce
unreasonable consequences that we feel confident Congress
could not have wanted.” Id. That is, 8 406 would prohibit
fiduciaries from engaging in transactions that would benefit
the plan. Id. “We thus find strong support for a subjective
intent requirement in the language of section 406(a)(1)(D),
and finding no contrary evidenceinthelegidativehistory, we
conclude that element four requires proof of a subjective
intent to benefit aparty in interest.” 1d. at 280.

Compton is applicableto theinstant casein that it compels
the conclusion that the payment hereisnot prohibited because
it will not be made with the subjective intent to benefit the
IBT. The parties agreed in the Stipulation Agreement that
payment of reasonabl e attorney’ sfeesand expenses should be
made by the M CTWF utilizing thelodestar method. Because
Defendants did not object to the hours and rates of counsel,
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subchapter other than an action described in paragraph (2) by
a participant, beneficiary, or fiduciary, the court in its
discretion may allow areasonable attorney’ s fee and costs of
action to either party.” 29 U.S.C. § 1132(g)(1) (1994). A
district court hassubstantial discretionin making attorney fee
awards in ERISA cases. See Central States Southeast and
Southwest Area Pension Fund v. Hitchings Trucking, 492 F.
Supp. 906, 909 (E.D. Mich. 1980).

A number of cases have directed plans to make payments
to attorneysfor partiesin interest. See, e.g., Anita Founds. v.
ILGWU Nat’| Retirement Fund, 902 F.2d 185, 187 (2d Cir.
1990) (awarding attorney’s fees to employer); Operating
Eng'rs. Pension Trust v. Gilliam, 737 F.2d 1501, 1505 (9th
Cir. 1984) (same); Carpenters Southern California
Administrative Corp. v. Russell, 726 F.2d 1410, 1416 (9th
Cir. 1984) (same); Central States Southeast Area Pension
Fund v. Hitchings Trucking, 492 F. Supp. 906, 910 (E.D.
Mich. 1980) (same). Here, the district court pointed to the
“either party” language of 8 502(g)(1) and reasoned that
because the party in interest (the IBT) was not a party to the
litigation at the time of the award, a payment by Plaintiffsto
the IBT would constitute a prohibited transfer of assets. The
district court does not, however, provide any authority to
support this conclusion. Aswe stated in Cyclops, and other
courts have agreed, the transactions prohibited by ERISA
§ 406 cannot be interpreted broadly. See Cyclops, 860 F.2d
at 203; Amato, 773 F.2d at 1417; Phillips, 614 F. Supp at 720.
Because ERISA must be strictly construed, we find the
district court’ sinterpretation of § 502(g)(1) unpersuasive.

Moreover, the transaction at issue is permissible because
MCTWEF lacks subjective intent to benefit the IBT. In the
instant case, the district court noted that nothing in ERISA’s
prohibited transaction provisions “literally requires knowing
or subjective intent to benefit” the party in interest. (J.A. at
53.) Nonetheless, the district court found that Plaintiffs
counsel’ sproposal toremit money tothelBT to reimbursethe
IBT for money it expended is enough to create a subjective
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thetransfer ispermitted by ERISA §502(g), which authorizes
adistrict court to award attorney’ s fees to a victorious party
in alawsuit, even if that party qualifies as “party in interest”
under 8 406(a); and 4) such atransfer isexpressly authorized
by ERISA § 408 as an exemption from the “prohibited
transfer” provision. We will address each of Plaintiffs
argumentsin turn.

We first consider the Congressional intent of § 406.
Section 406(a)(1) is designed to prohibit transactions that
would clearly injure the plan. See Lockheed Corp. v. Spink,
517 U.S.882, 888 (1996). Congressadopted § 406 to prevent
employee benefit plans from engaging in transactions that
would benefit parties in interest at the expense of plan
participants and their beneficiaries. See id. at 888. This
Court, as well as others, have noted that because § 406(a)
characterizes per se violations, it should be interpreted
narrowly. See United Steelworkers of Am., Local 2116 v.
Cyclops Corp., 860 F.2d 189, 203 (6th Cir. 1988); Amato v.
WesternUnionInt’l, Inc., 773 F.2d 1402, 1417 (2d Cir. 1985)
(stating that a broad interpretation of the transactions
prohibited by § 406 bars plaintiff’s claim); Phillipsv. Amoco
Oil Co., 614 F. Supp. 694, 720 (N.D. Ala. 1985), aff'd, 799
F.2d 1464 (11th Cir. 1986) (stating that Congress did not
intend a broad interpretation of § 406). Further, the Supreme
Court has maintained that ERISA must be strictly construed
and that courts should not assume causes of action that are not
primarily provided for in the statute. See Mertensv. Hewitt
Assocs., 508 U.S. 248, 251-52 (1993); Massachusetts Mut.
Lifelns. Co. v. Russdll, 473 U.S. 134, 146 (1985); Nachman
Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359, 361
(1980); see also Brock v. Citizens Bank of Clovis, 841 F.2d
344, 346-47 (10th Cir. 1988) (finding that a payment made by
aplanto athird party was not aviolation of § 406, even when
the third party used proceeds to pay off aloan to a party in
interest because “ unlessthe act complained of fallswithinthe
specificlist of dealingsproscribed by Sec. 1106 (or withinthe
self dealing provision of Sec. 1104(a)(1)), the transaction
does not constitute a per se violation of ERISA™).
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Congress adopted § 406(a)(1) of ERISA to prevent plans
from engaging in certain types of transactions that had been
used in the past to benefit other parties at the expense of the
plans participants and beneficiaries. Prior to the
implementation of ERISA, benefit plansnormally engaged in
transactions with related parties so long as the transactions
were at “arm’s-length.” See Comm'r of IRS v. Keystone
Consol. Indus., 508 U.S. 152, 160 (1993). However, thisrule
wasdifficult to monitor and therefore* provided an open door
for abuses’ by plan trustees. Id. Congress then enacted
§ 406(a) with the goal of creating a bar to certain types of
transactionsthat were regarded aslikely to injureaplan. 1d.;
See S. Rep. No. 93-383, 93rd Cong., 2d Sess. (1974),
reprinted in 1974 U.S.C.C.A.N. 4890, 4981.

Plaintiffs first contend that § 406 does not apply because
the money will first be transferred to Plaintiffs’ counsel. In
recognizing that the IBT isaparty in interest here, the proper
focus of the analysis is whether there is intent to benefit the
IBT. We find that there is no such intent. The legidative
history indicates that 8 406 was intended to protect plan
members by preventing fiduciaries from engaging in
transactions that could hurt the plan. In Cyclops, this Court
recognized that a narrow construction of 8 406 provides
flexibility. See Cyclops, 860 F.2d at 203. Notwithstanding
the narrow interpretation of prohibited transactions under
§ 406, the pertinent languagein § 406 is actually quite broad.
Specificaly, the language of 8 406 is broad when it refersin
part, to “transfer to, or use by or for the benefit of, a party in
interest, of any assets of the plan.” 29 U.S.C. § 1106(a)
(1994). Even the narrowest construction demonstrates that
the drafters of 8 406 did not intend to view the transaction at
issueasaprohibited transaction. Theremittanceof attorney’s
fees to the IBT would not benefit the IBT in the manner
intended to be proscribed by the statute. A benefit is defined
as an advantage, privilege, profit or gain. See Black’s Law
Dictionary 150 (7th ed. 1999). IBT would not receive a
benefit in the context of the statutory framework involved in
the instant case inasmuch as the transaction would merely
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constitute repayment for money already expended by IBT in
support of Plaintiffs suit against Defendants. Moreover, the
IBT would receive the attorney’ s fees advanced without the
payment of interest. IBT therefore does not stand to receive
a profit or gain from the alleged “prohibited transaction.”
Indeed, the transaction at issue does not contain the “ abuse”
Congress sought to protect in promulgating 8 406(a), as the
transaction will not injurethe plan. Comm'r of IRS, 508 U.S.
at 160; S. Rep. No. 93-383, 93rd Cong., 22 Sess. (1974).

Plaintiffs, as plan members, presumably would not have
been ableto bring thissuit without the financial support of the
IBT, since the IBT advanced the legal costs. Plaintiffs
brought suit agai nst Defendantsbecausethey believedthat the
fund managers were engaged in corruption and
mismanagement. Indeed, if wefollowed the reasoning of the
district court, groups such as the IBT would be discouraged
from assisting plan members to right the wrongs committed
by fiduciaries. Webelievethat such aresult would go against
the very core of what 8§ 406 seeks to prevent. See Comm'r v.
Keystone Consol. Indus., Inc., 508 U.S. 152, 160 (1993)
(noting that in enacting 8 406(a) barring transacti ons between
a“party ininterest” and an ERISA plan, “Congress goal was
to bar categorically atransaction that was likely to injure the
pension plan”).

Wenow consider Plaintiffs' contention that the transaction
atissueispermitted by ERISA §502(g) and therefore, beyond
the reach of § 406(a)(1)(D). While § 406(a)(1)(D) prohibits
afiduciary from causing a plan to engage in certain conduct
that is deemed to involve aprohibited transaction, it does not
limit adistrict court’ sauthority to award feesor to direct plan
trustees to make payments pursuant to acourt order. Such an
interpretation of § 406 is both narrow and strained; Congress
did not intend the section to be read in that manner. See
Phillips, 614 F. Supp. a 720. ERISA 8 502(g)(1) authorizes
adistrict court to award areasonable attorney’ sfee to aparty
without regard to the party’s interest in the plan. Section
502(g)(1) readsin pertinent part: “[i]n any action under this



