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OPINION

ALAN E.NORRIS, Circuit Judge. Defendant St. Paul Fire
and MarineInsurance Company (“ St. Paul™) appeal sadistrict
court judgment and award entered pursuant to a bench-trial
verdict for plaintiff, the Lincoln Electric Company (“Lincoln
Electric’). The tria concerned a dispute over products
liability insurance policies that Lincoln Electric purchased
from St. Paul over the courseof several decades. Thepolicies
were atered over time as to the levels of deductibles for 1)
assessed product-related injury liability and 2) legal costs
associated with litigation stemming from the covered product-
related injuries. Thebasisforinsurancecoveragebetweenthe
parties also changed from an “occurrence’ basis (coverage
from the date of the injury) to a“clams’ basis (coverage
from the date of the lawsuit), creating a situation where some
claims against Lincoln Electric could simultaneously trigger
the “occurrence” policy and the “claims’ policy.

In addition, the parties have had a long-standing
disagreement about how they should determine when a
particular policy has been triggered by a clam involving a
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benefits of a double-auditing system. It wasin a position to
act much earlier in order to prevent some of the
inconvenience and cost associated with thislegal controversy.

We affirm the district court’s refusal to award attorney’s
fees on the ground that the recently enacted Ohio statute
compels that result.

We affirm in part, reverse in part, and remand the case to
the district court for further proceedings required to
implement the holdings in this opinion. We find that the
partiesproperly raised their argumentson appeal. Thedistrict
court did not commit clear error or legal error in reaching its
determination that St. Paul wasliablefor failing to adhere to
thetermsof itspoliciesheld by Lincoln Electric. Thedistrict
court did not commit clear error or legal error in finding that
St. Paul wasliable pursuant to “missing” polices dating from
1945 t01972 that were held by Lincoln Electric. We reverse
thedistrict court with regard to the processit used to reconcile
the contractual policy relationship of the partieswith thelong-
term exposure and del ayed manifestation injury claims of the
type associated with the “welding-fumes’/“asbestos
exposure” sort of injury, and direct it to follow the four-step
process articulated in this opinion to determine whether any
adjustments in the base judgment award are needed. We
reversethe district court with respect to the method it used to
calculate prgudgment interest, and direct it to 1) take the
corrected base award, 2) add prejudgment interest, which is
to be calculated using an accrual date of February 22, 1996,
and 3) accompany the total judgment award with a clear
written explanation concerning the statistical, mathematical,
accounting, and data processing assumptions and procedures
utilized to arrive at the base, prejudgment interest, and fina
judgment award figures. We affirm the district court’s
decision not to award attorney’ s fees to Lincoln Electric.
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and that is pending in a court of record on that date. Thus,
this case is subject to the new statute because this case was
commenced prior to the effective date, and remains pending
in a court of record. As the letter suggests, the following
provisions from R.C. § 2721.16(A) now govern:

A court of record shall not award attorney’ s fees to any
party on aclamfor declaratory relief . . . unlessasection
of the Revised Code explicitly authorizes|[it] or unless
an award of attorney’s fees is authorized by section
2323.51 of the Revised Code, by the Civil Rules, or by
an award of punitive or exemplary damages against the
party ordered to pay attorney’ s fees.

St. Paul’s letter correctly observes that none of the three
statutory prerequisitesis satisfied by Lincoln Electric’ sclaim
for fees.

Lincoln Electric did not file awritten argument in response
to St. Paul’ sletter, but did assert at oral argument that section
2721.16(A) does not apply to this case because the statute
concerns only a declaratory judgment action and Lincoln
Electric was suing for breach of contract. We disagree with
that argument. St. Paul filed in federal district court in
Minnesota seeking declaratory judgment on March 11, 1996,
and Lincoln Electric responded by filing an action in the
Northern District of Ohio. The Minnesota action was
transferred to the Northern District of Ohio and consolidated
as a diversity of citizenship action under 28 U.S.C. § 1332,
and Ohio law was properly applied. Additionally, this court
has not adopted Lincoln Electric’s theory concerning its
contractual policy relationship with regard to long-term
exposure and delayed manifestation injury “welding fume’
and “asbestos exposure” claims. It would thus be inaccurate
to describe St. Paul’ s reluctance to cooperate as “wrongful”
under Allen v. Sandard Oil Co., 2 Ohio St.3d 122, 122, 443
N.E.2d 497, 497 (Ohio 1982), even if one assumes that the
syllabus in Allen is still good law following the new Ohio
legidlation. Finally, we notethat Lincoln Electric enjoyed the
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long-term exposure and delayed manifestation injury. This
guestion is of special importance to both parties and to the
products-liability insurancemarket. Sincethe 1970stherehas
been an explosionin class-action suitsby weldersfor medical
problems aleged to have resulted from exposure to asbestos,
manganese, and welding fumes. Lincoln Electric, along with
many other similarly-situated industrial entities, has faced
thousands of these class-action suits. Typically, the suits
alege both harmful exposure for decades and delayed
manifestation of injury, but do not allegeany preci se moment
of transformation from wellness to infirmity.” These
characteristics can result in both the industrial entity and its
insurer having a strong fiscal incentive to manipulate the
“triggering” date. Both parties may do this in order to take
advantage of what each considersto be the most favorabl e set
of policy terms (e.g., deductibles and assumption of legal

1Exposure, adiscrete temporal moment of injurious transformation,
manifestation, and diagnosis are different concepts and represent events
that may or may not be at different periods of time (although they can
occur either simultaneously or inthe sequencelisted above). “Exposure’
is a physical bodily encounter with a harmful substance, e.g., breathing
asbestos fibersinto thelungs. “A discrete temporal moment of injurious
transformation” denotes the preciss moment when, for example,
cancerous cellsfirst appear in the exposed lungs. “Manifestation” refers
to the period of time when the injury becomes susceptible to observation
by areasonabl e person with an actual opportunity to observeitssignsand
symptoms. Manifestation can also occur when the injury becomes
susceptibleto observation by areasonabl e personin aposition to observe
the signs and symptoms of theinjury. For example, if cancer in the lungs
caused by asbestosbegan to cause unusua paininthelungsor acoughing
of blood, manifestationwould haveoccurred evenif theinjuredindividual
failed at that time to take notice and attach significance to the
developments. Finally, “diagnosis’ concerns an authoritative attribution
of medical significance to a manifestation of signs or symptoms of an
injury. Most often diagnosis will result from the methodological
examinations and informed conclusions of medical professionals. Inour
example, diagnosis would occur when a doctor examines the injured
person and concluded that lung cancer wasindicated by the evident signs
and symptoms.
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costs) found at some chronol ogical point a ongthetime-frame
of along-standing insurance relationship.

On appeal, St. Paul asserts that it fulfilled its contractual
obligations and that the district court erred in finding any
liability whatsoever on its part. It contends that the district
court reached its finding of liability by misapplying the
voluntary payment and mistake of law doctrineand the course
of conduct doctrine. St. Paul also arguesthat thedistrict court
applied an incorrect standard of proof when it reached a
factual findingfor Lincoln Electric concerning the contents of
“missing” policies covering the years 1945 to 1972. St. Paul
further believesthat, evenif therewasliability onits part, the
district court should have equitably allocated the application
of the claims to the various triggered policies rather than
allowing Lincoln Electric to “pick and choose” between
policieswhileinvoking coverage for each claim. Finaly, St.
Paul asserts that even if it loses every other issue on appeal,
the judgment award should be reduced because the district
court utilized an incorrect accrual date which resulted in
exorbitant prejudgment interest.

Lincoln Electric asserts that the district court’s judgment
should be upheld becauseit wasnot clearly erroneous, and, on
cross-appeal, takes issue with the district court’s refusal to
award attorney’ s fees.

We affirm in part and reverse in part.
l.
1. ThePre-1979 (September 1945-79) Relationship

Lincoln Electric, a manufacturer of industrial products,
including welding rods, is an Ohio corporation with its
principal place of businessin Ohio. St. Paul isaMinnesota
corporation with its principal place of business also in that
state. By 1979, Lincoln Electric and St. Paul had a
longstanding commercial relationship stretching back to at
least 1945, with St. Paul issuing insurance policiesto Lincoln
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defendant insurer about the problem (particul arlywthethere
is gross negligence, a lack of good faith, or fraud™), and
2) will waysbegin at or before the date at which the insurer
was served with notice of acourt action as to the matter.

Weremand this case back to thedistrict court to recalculate
prejudgment interest. Thedistrict court must first ensurethat
It hasreached the correct base amount for the judgment award
by reconciling the contractua policy relationship with long-
term exposure and delayed manifestation injury “welding
fume” and “asbestos exposure” claims though use of the
calculation process described in the previous section of this
opinion. The court can then properly calculate prejudgment
interest by using February 22, 1996 as the date of accrual.

7. Attorney’sFeesand . Paul’ s Breach of Duty to Defend
Lincoln Electric

On cross-appeal, Lincoln Electric challenges the district
court’s refusal to award it attorney’s fees as the prevailing

party.

Pursuant to FED. R. Civ. P. 28(j), St. Paul filed aletter with
the court on October 15, 1999. The letter included a copy of
recently-enacted legislation, OHIO ReEv. CODE ANN.
§ 2721.16(A) (1999). St. Paul correctly pointed out that the
new statute expressly applies to pending cases because it
governs any Ohio declaratory judgment action or proceeding
that was commenced prior to the effective date of thissection,

33Accordi ng to the district court, St. Paul breached the policies by
implementing a trigger “that was to its benefit and to the detriment of
Lincoln Electric, while at the sametime not disclosing to Lincoln Electric
other potential triggers of coverage.” At the sametime, St. Paul had not
breached a duty of good faith because it had acted with “reasonable
justification” initstreatment of Lincoln Electric’ sclaims. Had thedistrict
court found that St. Paul acted fraudulently or in violation of the duty of
good faith, the date the district court chosefor prejudgment accrual might
¥ve|l have been appropriate under Ohio law as characterized by approach

our.
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To impute accrual of interest before the date at which the
insurer should have known that it was breaching its duty to
defendisto also effectively impute acontractual term that did
not exist. Absent explicit agreement to the contrary, business
parties in an insurance relationship with a double auditing
procedure share equaly in the risks of possible costs
associated with mutually undetected mistakes occurring in
the administration of the insurance relationship. Equal
sharing of risk exists regardless of whether a particular
mistake happensto result in over-payment or under-payment,
until or unless either 1) one party explicitly assumes a
disproportionate share of the risk contractually, and the
insured incurs actual costs, or 2) the insurer knew or should
have known about the failure to fulfill its duty. Contrary to
the district court’s suggestion, St. Paul was not in breach of
contract until Lincoln Electric alerted St. Paul about itsfailure
to fulfill itsduty in February 19%55, and St. Paul responded by
refusing to correct the problem.” St. Paul cannot be deemed
to be in breach of contract whenever it happens to
inadvertently mishandle one of the thousands of claims it
must process within a business relationship of the kind
considered in thiscase. Thisis especially true when, aswas
true here, each party could reasonably have relied upon the
other party to render assistance by utilizing the double-
auditing procedure to detect errors.

We emphasize that application of this approach can result
in different dates of accrua depending on the scenario
adopted as true by the factfinder. The date of accrual 1) can
be at or before the date when plaintiff insured notifies

32 Breach of contract” is“[f]ailure, without legal excuse, to perform
any promisewhich formsthewhole or part of acontract.” BLACK'SLAW
DICTIONARY 188 (6th ed. 1990). The district court erred in finding a
breach, because St. Paul had a legal excuse for its failure to perform
some of its promises during the period prior to February 22, 1996. The
legal excuse existed because of the double-auditing scheme, the
complexity of the contractual arrangement, and the failure of Lincoln
Electric to aert St. Paul to the need to correct any problem.
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Electric on ayearly basis. The James B. Oswald Company
(“Oswald”), a Cleveland insurance broker, was St. Paul’s
agent. Lincoln Electric was a sophisticated business entity,
but an unsophisticated insured; it had no risk management
department and relied upon Oswald and, to alesser degree, St.
Paul, for expertise in handling liability insurance matters.

In the years leading up to 1979, the policies contained 1) a
$5,000 deductible for indemnity costs related to judgments
and settlements from covered injuries, 2) no deductible foE
legal defense costs, and 3) an “occurrence” or “accident”
basis of insurance. The policies covered “bodily injury . . .
caused by an occurrence [“an accident, including injurious
exposure to conditions, which results, during the policy
period, in bodily injury . . . neither expected nor intended
from the standpoint of the insured’].”~ The policies also
granted St. Paul an exclusive contractua “right and duty to
defend” Lincoln Electric.

The 1970s witnessed an industry-wide explosion of toxic
exposure tort cases, implicating Lincoln Electric and its
wel ding-rod manufacturing businessasadefendinglitigantin
thousands of tort cases. Each case was typically brought by
hundreds of weldersactinginaclassor otherwise cooperating
as a concerted group of litigants. The suits aleged lung
disease and/or cancer and/or neurological problems, all
arising from decades of exposure to manganese and asbestos

%An “accident” policy is triggered by alegations of an accident or
event during the policy period. “Occurrence” policies are triggered by
allegationsof bodily injury during the policy period. Both occurrenceand
accident policies provide coverage for liabilities and accidents allegedly
occurring during the policy period, even if the lawsuits are filed years
later. According to Lincoln Electric, both types of policies aso provide
coverage for injuries allegedly resulting from continuous or repeated
exposure to harmful conditions.

3accord ng to Lincoln Electric, the duty istriggered by an allegation
of bodily injury, such as exposure to chemicals, during a policy period.
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in the welding rods dating as far back as the 1930s. The
plaintiffs did not contend that their injuries were attributable
to any single exposure year, but did allege that each exposure
caused injury.

By thelate 1970s, the extent of Lincoln Electric’ sexposure
to welding fumes cases had become apparent. At the same
time, theproductsliability insurance market wasexperiencing
pressure due to an increasing volume of products liability
lawsuits, including those related to asbestos. A controversy
began to emerge over the appropriate “trigger” for insurance
coverage in claims alleging delayed injuries from long-term
exposure. See, e.g., Sonewall Ins. Co. v. Asbestos Claims
Management Corp., 73 F.3d 1178, 1195-96 (2d Cir. 1995),
modified, 85F.3d 49 (2d Cir. 1996)(discussing varioustrigger
theories). However, St. Paul and Lincoln Electric continued
the renewal of policies and cooperated in the defense of
welding fumes cases. The concerns of the parties respecting
the emerging trend of lawsuits ultimately led to an August
1979 meeting to negotiate renewal of coverage.

2. The 1979 Deductible Endorsement and Subsequent
Coverage 1979-85

In the August 1979 meeting, the parties discussed issues
including control of cases, the “occurrence” date, expenses,
therenewal agreement, and premiums. St. Paul insisted upon
higher premiums, higher deductibles or cost sharing, or a
combination of these. Several policy proposas were
discussed, including one for a combined defense-and-
indemnity deductible, but the parties never discussed the
language of the $25,000 deductible that eventually became
part of the 1979 policy. Date of occurrence was a maor
issue. During the meeting, Lincoln Electric advocated a
trigger for the occurrence date that would run “from the day
the welder commences welding to [the] day he ceasesto bea
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necessary application of the statute. Predicate factual
determinations will not be disturbed except for an
abuse of discretion. The court’s attitude must be
manifestly unreasonable, arbitrary or unconscionable;
mere error of law or of judgment is insufficient to
support reversal on appeal.

The Ohio law set forth above leads us to conclude that the
district court applied most of th 1above principles correctly.
However, thedistrict court erred™ when it adopted approach
one by utilizing the “time between accrual of the claim and
judgment” for the calculation of interest. The district court
correctly reasoned that “Lincoln Electric lost access and use
of certain fundsfor the period through December 1997, but
it incorrectly determined that accrual before February 1996
was necessary to “fairly and reasonably compensate those
losses flowing from S Paul’ s breach.”

31Wetherefore reject Lincoln Electric’ s position with respect to this
issue. Moreover, we note that although St. Paul advocated the correct
result, it wasincorrect in suggesting adoption of approach two (instead of
approach four) as the rationale for reaching that result.

St. Paul was incorrectly forced to expend or absorb costs related to
defense, but both parties were equally responsible for the failure of the
double-auditing system to catch the problem. This was not a situation
wheretheinsurer had sole accessto relevant records or where theinsurer
was conducting the only auditing. It was not until February 1996 that
Lincoln Electric first proffered its complex theory for recovery and
demanded areallocation of defenseandindemnity payments. Thus, under
the uniquefacts of thiscase, the approach two date “ when insurer ismade
aware that the insured disagrees with how insurer has disposed of the
claim the insured submitted to the insurer about funds expended by
insured in defense efforts’ happensto coincide with the second prong of
approach four, which is when “the insurer knew or should have known
that the insurer was not fulfilling its duty to defend.” Since both prongs
under approach four must be satisfied, the date of accrual will always be
pushed back to the date when the latter of the two prongs has been
satisfied. In this case, prong two of approach four produces the same
accrual date as approach two.
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date for payment, and hence interest accrual, may be
from the date coverage was demanded, the date
coverage was denied, the date of an accident, or some
other date. Inthe context of this case, interest accrued
under R.C. 1343.03(A) on the date at which both A)
theinsured wasincorrectly forced to expend or absorb
defense costs, and B) the insurer knew or should have
known that it was not fulfilling its duty to defend.

3. Meredenial that one |(§ liable for adebt will not make
aclam unllqwdated and will not defeat a claim for
prejudgment interest. Prejudgement interest will not
be denied merely because a principal amount is
liquidated, unliquidated, or not susceptible to easy
ascertainment. Courts do not award interest based
upon alack of good faith in the underlying action, the
insurer’s decision to defend, and/or the nonmovant's
failureto settle. It makes no difference that the claim
to be defended was not clearly within the defendant’s
policy periods. An arbitration award or verdict is not
required. Admission or acknowledgment of liability
by the defendant insurer is not required.

4. Thetrial court judgeisresponsible for identifying the
date of accrual. The trial court judge calculates the
amount of prejudgment interest. If a favorable
judgment award has been obtained by plaintiff,
plaintiff has a right under R.C. 1343.03(A) to an
interest award as a matter of law, and the tria judge
has no discretion not to grant any interest award.
Although a trial court judge is bound to apply
prejudgment interest principlesto thefactsasfound by
the trial factfinder, the judge makes the additional
predicatefactual determinationsneeded to support any

30Even in the case of unliquidated debts, prejudgment interest may
be awarded under Ohio law if the amount is capable of ascertainment by
mere computation, or is subject to reasonably certain calculations by
reference to existing market value.
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weld "4 while %t Paul countered with a “manifestation

algernatlve St. Paul acknowledged Lincoln Electric’s
posmon Lincoln Electric asserts that no agreement on
trigger or date of loss was reached.

No deal of any kind was made at the August 15 meeting.
A week later, on August 23, % Paul sent aletter to Oswald’s
CEO describi ng two options” for Lincoln Electric, and the
substance of the letter was then communicated to Lincoln

4Li ncoln Electric’s proposed trigger apparently was a hybrid of the
“exposure” trigger, which appliesthose policiesin effect at thetime of the
exposure to the offending product, and the “continuing injury” trigger,
which appliesthose policies in effect at any time from exposure through
manifestation. Lincoln Electric’s language suggests a continuing injury
trigger that is cut short by the last date at which exposure could have
occurred. Under Lincoln Electric’s proposal, the concept of exposure
would have been used to define the limits of coverage rather than as a
justification for the substance of provided coverage.

> A traditional “manifestation” tri gger appliesthosepoliciesin effect
at the time the injury was manifested.

6Lincoln Electric’'sview isthat St. Paul knew it could not avoid the
occurrence coverage it had already sold, nor prevent future claims from
triggering those policies. Lincoln Electric asserts St. Paul knew if it left
Lincoln Electric it could not collect additional premiumsto offset osses,
thus exacerbating what was already a bad situation for St. Paul.

7Thepositi onwasacknowledgedinamemorializing document which
stated:

Establishment of Occurrence. Insured wantsit to read from the
day the welder commences welding to day he ceases to be a
welder. Thisresultsin limits applying cumulatively during the
years we provide coverage.

8One option was “a policy excluding welding fume claims,” while
the other option offered “a policy with a $25,000 combined defense and
indemnity deductiblefor welding fumeclaims” inreturn for an additional
$548,000 in annual premiums.
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Electricc. The letter included the following language
(emphasis added):

On August 21 . . . we quoted to Insured renewal of this
policy at current limits with one exception an annual
premium of $1,200,000 [sic]. The one exception wasthe
endorsement relating to aretroactive deductible on each
claim for $25,000. This s to apply to all fume cases
reported after August 1, 1979. Allocated claimsexpense
plus settlements [are] to be included in the deductible.

All other quota share quotes are withdrawn; however,
renewal of this policy at current limits, excluding fume
cases, still stands at an annual premium of $652,000.

We rec%gnize the dispute in application of limits and
coverage] ] for fumescasesexists. Inkeepingwiththese
issues as status quo and without prejudiceto either party
on this position, the attached endorsement has been
drafted in an effort to clearly indicate our intention on
future reported cases if we are to remain with thisrisk.

We expect the decision from the Insured concerning
renewal with us by September 1, 1979 as we cannot
continue current coverage beyond this date.

The parties entered into a new policy, including an
endorsement specifying applicable deductibles, and a binder
dated September 5, 1979 was issued. The policy addressed
the treatment of future claims as follows:

IN CONSIDERATION of [St. Paul] agreeing to provide
coverageto the Insured [Lincoln Electric] for this policy
period, thelnsured agreesto pay thefollowing deductible
for: Bodily injury liability arising out of inhalation of
toxic chemicals, including, but not limited to fumesand
gases, which are caused from welding products
manufactured, sold, handled, or distributed by theinsured

9Accordi ng to Lincoln Electric, the “limits and coverage” dispute
existed because, under the exposure or continuous trigger of coverage,
multiple policies could be triggered by each welding fume claim.
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(St. Paul’ sargument), “that prejudgment interest should only
run from February 1996 — the point in time when Lincoln
Electric first demanded a reallocation of defense and
indemnity payments.” The court adopted approach one even
though “[d]efendants had no way of knowing of the claim,”
and therewas adouble-auditing procedurein place during the
relevant time period to guard against mistakesand fraud. The
court reasoned that “Lincoln Electric lost access and use of
certainfundsfor the period through December 1997,” and that
the money would “fairly and reasonably compensate those
losses flowing from S Paul’ s breach.”

After studying the guidance provided by Ohio law,*® we
conclude that prejudgement interest for this case should be
determined in accordance with the following principles:

1. Prejudgement interest is not punitive; it is part of
compensation for damages. Interest makes the
plaintiff insureds whole for the lost use of their due
and payable money during the time required to secure
ultimate judgment.

2. The date for when payment is due from an insurer
variesaccording to circumstances and the nature of the
insured interest. Under aparticular fact patternthe due

29Our synthesis of Ohio precedent is drawn from Landisv. Grange
Mutual Insurance Co., 82 Ohio St.3d 339, 340, 695 N.E.2d 1140, 1142
(Ohi0 1998); Royal Electric Construction Corp., 730hio St.3dat 115-17,
652 N.E.2d at 691-92; Dwyer Electric, Inc. v. Confederated Builders,
Inc., No. 3-98-18, 1998 WL 767442, at *1 (Ohio Ct. App. 1998); Lovejoy
v. Westfield National Insurance Co., 116 Ohio App.3d 470, 475-76, 688
N.E.2d 563, 567 (Ohio Ct. App. 1996); Eagle American Insurance Co.,
111 Ohio App.3d at 220-22, 675 N.E.2d at 1317-18; Domestic Linen
Supply & Laundry Co., 109 Ohio App.3d at 322, 672 N.E.2d at 191;
Outdoor Outfitters, Inc. v. Fireman's Fund Insurance Co., 98 Ohio
App.3d 733, 736-37, 649 N.E.2d 871, 873 (Ohio Ct. App. 1994); City of
Willoughby Hillsv. Cincinnati Insurance Co., 26 Ohio App.3d 146, 146-
48, 499 N.E.2d 31, 32-34 (Ohio Ct. App. 1986); and Turner Construction
Co. v. Commercial Union Insurance Co., 24 Ohio App.3d 1, 4, 492
N.E.2d 836, 839 (Ohio Ct. App. 1985).
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law.?” Wenow consider how Ohio law?® appliesto thefacts
at bar.

There are four points in time that courts could use to
determine when prejudgment interest should begin to accrue
against an insurer who wrongfully failsto defend on aclaim
against an insured: 1) the date when the insured submitted a
clam to the insurer detailing funds expended in defense
efforts; 2) the date when the insurer was made aware that the
insured disagreed with the insurer's disposition of the
defense-cost claim submitted to theinsured; 3) the date when
theinsured filed alegal action against theinsurer with acourt
or arbiter concerning legal costs; or 4) the date when A) the
insured has been incorrectly forced to expend or absorb
defense costs, and B) theinsurer knew or should have known
that it was not fulfilling its duty to defend.

In this case, the district court apparently adopted approach
one, utilizing the “time between accrual of the claim and
judgment.” The court explicitly rejected approach two

27 . : . .
Courts in Ohio have long recognized a common-law right to
prejudgment interest, and Ohio has aso created an additional statutory
right to prejudgment interest. Cf. Royal Elec. Constr. Corp. v. Ohio State
Univ., 73 Ohio St.3d 110, 115, 652 N.E.2d 687, 691 (Ohio 1995). Ohio
courts have rendered numerous holdings explaining how Ohio
prejudgment interest statutes are to be interpreted and reconciled with
Ohio common law.

This controversy concerns a plaintiff insured, so the “matter is
governed by R.C. 1343.03(A), rather than R.C. 1343.03(C).” Eagle Am.
Ins. Co. v. Frencho, 111 Ohio App.3d 213, 220, 675 N.E.2d 1312, 1317
(Ohio Ct. App. 1996). The statutory provisions of R.C. 1343.03(A) and
1343.03(C) differ in that “R.C. 1343.03(A) provides for interest on
money which [sic] becomes due and payable upon any instrument of
writing, including an insurance contract.” |d. at 220-21.

28Thestatutory languageof “R.C. 1343.03(A) doesnot specify when
prejudgment interest should begin to run, when it should stop running, or
whether it should run continuously.” Domestic Linen Supply & Laundry
Co. v. Kenwood Dealer Group, Inc., 109 Ohio App.3d 312, 323, 672
N.E.2d 184, 191 (Ohio Ct. App. 1996).
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or insured’ svendorson any and all claimsfir st presented
to the Company on or after August 1, 1979, regardless of
whentheclaimfirst arose. . . . $25,000.00 deductible per
clam applicable to the payment of the clam and
allocated claims expense.

This same endorsement, providing a$25,000 indemnity-and-
defense deductible for all claims reported after August 1,
1979, was included in each policy from 1979 to 1985. The
district court found that by accepting the $25,000 deductible
endorsement, Lincoln Electric understood that it would not be
waiving any rights under pre-August 1979 policies and the
dispute about the trigger of coverage would be resolved by
maintaining the “ status quo.”

St. Paul asserts that from 1979 to 1985 an unwavering
course of conduct governed: the post-1979 policies with the
$25,000 indemnity-and-defense deductible applied to cases
filed after August 1, 1979. Throughout this period: (1)
Lincoln Electric forwarded each welding claim it received to
St. Paul; (2) St. Paul paid the defense costsand any indemnity
costs; (3) St. Paul submitted abill to Lincoln Electric for the
$25,000 deductiblefor defenseand indemnity costsapplicable
to claims reported from 1979 to 1985 (only a $5,000
indemnity deductible for cases reported before August 1,
1979), and (4) Lincoln Electric paid St. Paul the amount
billed. Lincoln Electric employed independent auditors to
review St. Paul’s statements, forwarded them to a law firm
retained to conduct continuous review, and corrected any
errorsit perceived. St. Paul also assertsthat Lincoln Electric
knew the claimsit submitted alleged exposure before August
1, 1979, and that St. Paul applied the $25,000 deductible to
such claims when they involved cases reported to St. Paul
after August 1, 1979. Nonetheless, St. Paul observes,
Lincoln Electric did not protest any of the payments. Lincoln
Electric has not disputed the existence of the double-auditing
scheme, and the parties agree that no protest about St. Paul’s
conduct was registered during thistime period or at any time
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prior to a February 22, 1996 letter faxed to St. Paul by
Lincoln Electric.

3. The 1979 Deductible Endorsement and Subsequent
Coverage 1985-96

From 1985 to 1996, the parties changed the policiesin two
significant respects. First, the new policies required Lincoln
Electricto assumeagreater payment obligation. The 1985-87
policies provided a $50,000 deductible applicable to both
indemnity and defense expense costs for “toxic chemical and
fumes’ claims; the 1987-90 policies provided a $250,000
self-insured retention applicable to all claims; and the 1990-
96 policies provided a$2 million self-insured retention. This
approach afforded Lincoln Electric substantially higher
overal limitsfor alower premium.

Second, the policies provided “claims-made,” rather than
“occurrence,” coverage, meaning that the policies applied to
claims made within the policy period, instead of applying to
the occurrence of bodily injuries during that policy period,
which would culminate in suits initiated after the policy
period. The policies from 1985-87 also included a
manifestation endorsement, which limited theapplicability of
the policies with the higher deductibles and retentions to
claimswherethemanifestation occurred after August 1, 1985:

The effect of thisis to eliminate claims that should be
covered under apreviouspolicy. Wewon't cover claims
for injury arising out of inhalation of toxic chemicals,
including but not limited to, fumesand gases[,] whichare
caused by the use of welding products manufactured,
sold, handled, or distributed by you or your vendorsif the
injury first manifested itself prior to 8/1/85. The date of
manifestation shall be the date the person injured knew
or should have known that theinjury had occurred or the
date [it] was medically diagnosed, whichever is earlier.

The 1987-96 endorsements contained substantially similar
language. Unlike the occurrence policies, the possibility of
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injury claim allocated to a particular year, so that both the
“occurrence-based” and “claims-based” policies are
triggered by a clam where the long-term exposure and
delayed manifestation injury arose during an “ occurrence-
based” policy year but the claim for that long-term
exposure and delayed manifestation injury wasfiled during
a subsequent “claims-based” policy year, the insured can
“pick and choose” between the policies as to that portion
of the liability which falls within the time-span with the
double-protection from overlapping policies.

We remand this case to the district court for further
proceedings necessary to apply these principles, determine
whether the base judgment award must be adjusted
downwards or upwards, and make any additiona required
modificationsin its resolution of this case.

6. Date of Accrual for Prejudgment Interest

St. Paul contends that the district court erred in its
interpretation and application of Ohio prejudgment interest
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(which may vary even as to separate individual policies
from the same insurer over time) for deductibles, legal
costs, and legal defense set forth under each of the policies
for each of the policy periods from each of the relevant
entities (and/or under one entity and/or under self-
insurance). Totheextent that joint and several liability and
contribution for a particular policy period would normally
apply under the law, those doctrines will remain unaltered.
However, joint liability and contribution must take into
account the 2g,\ffects of the trigger and alocation
presumptions.

4) For theportion of a claim falling within atime span
that is “double-protected” by overlapping
“occurrence-based” and* claims-based” policies, the
insured is entitled to “pick-and-choose” between
policies for the best terms of coverage as to that
portion.

In circumstances where 1) an insurer has replaced an
“occurrence-based” policy witha“claims-based” policy, 2)
there has been no explicit “buy-back” of the old
occurrence-based policy or its liabilities by the insurance
company, and 3) there is adiscrete claim or a portion of a
pro-rated long-term exposure and delayed manifestation

26In other words, allocation does not preclude application of any
joint and severd liability doctrine which might otherwise be relevant
under Ohio law. Allocation relates to the duties of proof, affirmative
defenses, and duties of production connected with proving the existence
of liability; in contrast, joint and several liability relatesto thedistribution
of obligationsfor defendantswho arefound to shareliability. Allocation
simply precedes application of the joint and several liability doctrinein
the process of liability attribution. If two insurers were found to have
valid policiesfor the sameyear, and thejoint and several liability doctrine
validly applied, both insurance companieswould bejointly and severally
liablefor the portion of thelong-term exposure and del ayed manifestation
injury claim which was alocated to the jointly-covered policy period.
Theapplication of any principlesof contribution otherwiserel evant under
Ohio law likewise remains unaltered.
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any disbursement from the claims-made policies expired at
the end of each policy period unless a claim had been filed
prior to its expiration.

St. Paul asserts that just as from 1979 to 1985, the parties
continued a consistent course of conduct from 1985 to 1996.
Asto (1) claims reported before 1979, the parties applied a
$25,000 deductible to both indemnity and defense costs; (2)
clamsmadeafter August 1, 1985, withamanifestation before
that date, the parties applied the $25,000 deductible in
accordance with the manifestation endorsement; and (3)
claims made after August 1, 1985, with a manifestation after
that date, the parties applied the higher deductibles and self-
insured retentions to indemnity and defense costs. The vast
majority of underlying claimants alleged manifestation of
injury after 1979, with most alleging manifestation after 1984.
Throughout this period, St. Paul continued to submit billsfor
reimbursement to Lincoln Electric, and Lincoln Electric
continued to consult with itsauditors and attorneysand to pay
the sums without protest.

4. Conflict Between Lincoln Electric and . Paul
Concerning the Contractual Insurance Obligations

As discussed previoudly, the pre-1979 insurance coverage
was on an “occurrence” basis, meaning the policies covered
“bodily injury . . . caused by an occurrence [“an accident,
including injurious exposure to conditions, which results,
during the policy period, in bodily injury . . . neither expected
nor intended from the standpoint of the insured”].” A shift
was then made to a“claims’ basis so that 1979-85 coverage
would apply to “any and all claims first presented to the
Company on or after August 1, 1979, regardless of when the
clam first arose.” Finally, after 1985 coverage was further
atered to include the proviso that “[St. Paul] won't cover
clams for injury arising out of the inhaation of toxic
chemicals . . . if [the “person injured knew or should have
known that the Injury had occurred or the date [it] was
medically diagnosed, whichever is earlier” is] prior to
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8/1/85.” After Lincoln Electric hired new counsel in 1995,
sharp differences of view emerged. In the February 22, 1996
faxed letter, Lincoln Electric formally requested
reimbursement for monies it believed St. Paul owed it. St.
Paul signaled disagreement concerning the significance
properly assigned to the three stlifti ng schemes for coverage
which had been used over time.*°

Lincoln Electric informed St. Paul that it believed the pre-
1979 policies, with the $5,000 damages-only deductible,
should govern any period of exposure in those years, even if
the claim was made after the end of the policy term. It
contended that the “continuous injury” trigger of coverage
should apply. In application, Lincoln Electric’s position
would have meant that any policy in effect during the period
when aclaimant alleged exposure could apply, and that policy
could then permissibly be the sole applicable policy even if
exposure was aleged to have extended over many years or
even a vaguely delimited number of decades. Lincoln
Electric also contended that it would have the right to pick
and choose among all triggered policiesto select the onewith
the most favorable terms, rather than alocating losses
equitably across all policies. Accordingto Lincoln Electric,

19t would appear that there were at least four possible theories for
determining which insurance policy coverages had been triggered by a
claim alleging delayed injuries from long-term exposure: 1) atraditional
“manifestation” trigger, applying those policies in effect at the time the
injury manifested; 2) an “exposure” trigger, applying those policies in
effect at the time of the exposure to the offending product; 3) a
“continuing injury” trigger, applying those policies in effect at any time
from exposure through manifestation; and 4) an “injury-in-fact” trigger,
in which the applicable policies were those in effect at any time actual
injury occurred. See, eg., Sonewall Ins. Co., 73 F.3d at 1195-96
(discussing the various trigger theories).
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will be allocated equally over all triggered years.** In the
absence of special weighting considerations, which require
additional specific proof, assign an equal fractional
percentage of exposure value to each policy period which
corresponds to the years of exposure.

3) Identify the liable legal entity for each triggered
policy governing each year and make a pro-rata
allocation of deductibles, legal costs, and legal
defenseobligationsbylookingtothetermsassociated
with the relevant triggered policies.

Identify the legal entities obligated to pay for successful
claimsthat are covered by each of the corresponding policy
periods. Unlessapolicy or group of policies affirmatively
and explicitly make assurances about absorbing the entire
cost of a long-term exposure and delayed manifestation
injury with exposure extending through atime period more
extensive than the time period for that individual policy or
constituent policy, assign apro-ratapercentage of exposure
value to each legal entity based upon the number of
corr%por}%li ng policy periods that the lega entity
assumed.”” Treat that pro-rata percentage under the terms

24 .
A “continuinginjury” trigger appliesthosepoliciesin effect at any
time from exposure through manifestation, while an “injury-in-fact”
trigger appliesthose policieswhich werein effect at any timewhen actual
injury occurred. In effect, we find that the proper trigger is a hybrid
between these two triggers. The hybrid isa*“flexible continuing injury”
trigger that presumes uniformity of injury probability while alowing
“injury-in-fact” evidenceto rebut the presumption and constrict therange
of the allocation field. The alocation field Is potentially constricted by
weighting the risk probability distribution and collapsing it down to a
short time span or even a precise moment of injury.

“With respect to legal defense costs, theinsurer bears the burden of
demonstrating that the costsit expended pursuant to aduty to defend were
unduly disproportionate to the allocated portion of the claim that was
gsé?igrzjed to the insurer's particular policy with the triggered duty to

end.
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exposure and delayed manifestation injuries by
incorporating a specific and articulated method of trigger
and calculation. In the absence of clear guidance from the
terms of the contract concerning long-term exposure and
delayed manifestation injuries, there is a rebuttable
presumptionthat all exposure prior to diagnosiscontributed
equally to aninjury-in-fact; thus, al policiesin effect at the
time of both exposure to the offending product and actual
manifestation will be construed to have been triggered.

2) Matchtheallegedyearsof exposureto corresponding
periods covered by triggered policies.

Identify all years of exposure alleged to have occurred in a
lawsuit, and then identify the corresponding policy periods
(including periods where the insured decided to “go bare”
with self-insurance). Determinewhether special weighting
considerations exist because 1) a specific “critical
transformation” point was alleged (i.e. where the plaintiff
clearly went from total wellness to clear contraction of
infirmity in a, ldiscrete temporal moment of injuriogg
transformatiog ), or 2) non-uniform levels of exposure

werealleged.” Whenthepolicyholder cannot demonstrate
a discrete temporal moment of injurious transformation
prior to or contemporaneous with the diagnosis, due to
complex medical facts, the presumption is that the injury

21This would occur if, for example, there was harmful exposure at
a level of 20 units for ten years, but on the 11th year an accidental
exposure at 100 unitsin one day resulted in clear symptoms of a disease
two days later.

2Thiswould occur if, for example, there was five years of 20-unit
magnitude of exposure and one year of 100-unit exposure.

23On remand, both parties should be given an opportunity to allege
facts substantiating the need for special weighting considerations.
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St. Paul admitted that a clam could tq’gger both an
occurrence policy and a claims-made policy.

St. Paul believes that Lincoln Electric’s interpretation is
incorrect because of (1) the sweeping language of the
deductible endorsements (which applied to “any and all
clams’ presented after a particular date “regardless of when
the claim first arose”) and (2) the parties’ consistent conduct
for the prior seventeen years. St. Paul contends that Lincoln
Electric was well aware of the pertinent facts at all relevant
times, Lincoln Electric’'s letter explicitly stated that the
request for the refund was based solely upon a change in
Lincoln Electric’ slega position on the matter. Additionaly,
St. Paul argues it is self-evident that it could have stopped
insuring Lincoln Electric. St. Paul assertsthat theincreasein
Lincoln Electric’ sdeductibles and retentions meant that there
wasadivision of obligations: (1) Lincoln Electric would pay
an increased amount of defense costs for its aggressive no-
settlements defense strategy, and (2) St. Paul would continue
to insure Lincoln Electric. Now that Lincoln Electric has
successfully avoided paying judgments in the lawsuits, St.
Paul complains, Lincoln Electric does not need St. Paul’s
prospective coverageand isattempting to usethislitigationto
shift the payments it made for its defense onto St. Paul.

5. TheDistrict Court Decision

Thedistrict court, following atwo-week bench trial, made
voluminous findings of fact and conclusions of law. It
awarded Lincoln Electric $36.5 million in relief, allowing
actual damages, prejudgment interest, and additional
declaratory relief. The court denied an award of attorney’s
fees. The district court made six determinations of major
significance for this appeal:

" rheillustration Lincoln Electric uses is that a 1986 dlaim that a
plaintiff was injured in 1978 would trigger both the 1978 occurrence
policy and the 1986 claims-made policy.
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1)

2)

3)

4)

5
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A “continuoustrigger” applied to theterm “occurrence,”
and any policy in effect from exposure to diagnosis or
death was applicable to the claim.

The post-1979 endorsements did not control the
disposition of claims filed after August 1, 1979, but
instead the pre-1979 policies were applicable because
they were not modified by the post-1979 endorsements.
Thiswas due to the plain language of the endorsements,
and “[e]ven if the endorsements were susceptible[to] St.
Paul’s interpretation” St. Paul had not “proved that its
interpretation is the only reasonable one.”

St. Paul breached the policiesby implementing atrigger
“that was to its benefit and to the detriment of Lincoln
Electric, whileat the sametimenot disclosing to Lincoln
Electric other potential triggers of coverage.” At the
sametime, St. Paul had not breached aduty of good faith
because it acted with “reasonable justification” in its
treatment of Lincoln Electric’s claims.

Lincoln Electric could choose and apply the most
favorable policy from all those triggered by a particular
clam, rather than all ocating the costsequitably amongaall
triggered policies. In practical terms, this meant that the
court was alowing Lincoln Electric to apply, to the
extent possible, all claimsunder the 1973 policy, because
1973 was the earliest year for which Lincoln Electric
could produce an insurance policy and show yearly
policy termsgranting afavorable $5,000 indemnity-only
deductible. The district court’s anaysis resulted in
$23,537,313 in damagesfor Lincoln Electric, nearly $21
million of which was attributable to legal defense costs.

Prejudgment interest was calculated to accrue from the
time when Lincoln Electric made payments to St. Paul,
seventeen yearsprior to thejudgment, instead of fromthe
date Lincoln Electric challenged the payments in the
February 1996 letter to St. Paul. The interest award
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1) Determine what kind of trigger applies.

The face of th gontract governs where the policy terms
unambiguousl contemplate coverage of long-term

20“AII claims’ language on the face of the policy is not dispositive
and does not inherently preclude or resolve possible ambiguity. “All
claims’ language in apolicy means “all claims” legally deemed to have
triggered a policy under its policy period occurrence language. Policy
language concerning the qualitative dimensions of therisk of lossmust be
construed together with other policy language setting forth temporal
dimensions of the risk of loss, aong with any contractual or legal
guidelines governing reconciliation of multiple sources for policy
outlays.

Long-term exposure and delayed manifestation injury claimstrigger
individual policies by virtue of alegal presumption. The presumption
allows insureds to avoid the arduous task of proving a discrete temporal
moment of injurious transformation in order to prove there was a
recoverableinjury. Sincealegal presumption must be utilized in order to
recognize any trigger of the policy whatsoever, the trigger is activated by
operation of law only with respect to therisk of lossthat iscircumscribed
by the qualitative and temporal limitsset forthinthepolicy. If, instead of
relying upon the benefit of alegal presumption regarding trigger, Lincoln
Electric choseto offer direct proof that all (or adisproportionate portion)
of the long-term exposure and delayed manifestation injuries occurred
during one policy period (e.g., 1973), Lincoln Electric could on that basis
allocate more of the risk of loss to that particular policy. Under this
option, Lincoln Electric would be free of the constraints concerning
alocation which attend use of the legal presumption to trigger the
policies. Likewise, since the “[t]he insurer’s liability is not ‘joint and
severd’, itisindividual and proportionate,” Forty-Eight I nsulations, 633
F.2d at 1225, any insurer in St. Paul’ s position isfree to rebut the default
presumption by offering specific proof that the risk of loss should be
alocated away from certain policies because injury should be properly
weighted to other time periods outside those policies.

The principles explained are reached through a set of rebuttable
presumptions which relate to duties of proof, proof of affirmetive
defenses, and duties of production. Seeid. at 1222. Either theinsurer or
theinsured may compel “conventional” insurance law treatment of |ong-
term exposure and delayed manifestation injury claims by forgoing the
use of rebuttable presumptions and undertaking the necessary effort and
costs needed. Theories of coverage and alocation should “parallel the
theory of liability,” id. at 1218, 1224-25, in order to assure that neither the
insurer nor the insured may have their proverbia cake and ezt it too.
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implementing a trigger “that was to its benefit and to the
detriment of Lincoln Electric, while at the same time not
disclosing to Lincoln Electric other potentia triggers of
coverage.” The district court further held that Lincoln
Electric could choose and apply the most favorable policy
from all those triggered by a particular claim, rather than
allocating the costs equitably among all triggered policies. In
practical terms, that meant Lincoln Electric would be allowed
to apply claimsto the 1973 policy whenever possible, because
1973 was the year when it enjoyed a favorable $5,000
indemnity-only deductible. The district court’s analysis
resulted in $23,537,313 in damages for Lincoln Electric,
nearly $21 million of which was attributable to legal defense
Costs.

We are persuaded that the Ohio Supreme Court would
adopt principles in harmony with the compelling rationale
articulated in Forty-Eight Insulations, 633 F.2d at 1222,
1224-25 (Michigan law). Thedistrict court’sholdinginthis
caseran contrary not only to Forty-Eight I nsulations, but also
to the deference accorded in that opinion to the basic
principlesundergirding the product-liability insurance market,
such asrisk calculation, risk management, and bargained-for-
exchange. Consistent with the rationale of Forty-Eight
Insulations, the district court on remand should apply the
following general principlesin resolving the dispute at bar:
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increased the judgment by more than fifty percent of the
base award, at an exact amount (after the district court
lowered the amount by $471 to conform with a statutory
amendment) of $12,993,367.

6) Thedistrict court rejected Lincoln Electric’ s request for
attorney’ s fees.

1. Sandard of Review and Ohio Law Concerning Contract
Inter pretation

“Wereview for clear error the findings of fact made by the
district court after abench trial; the court’ slegal conclusions
wereview denovo.” Daviesv. Centennial LifeIns. Co., 128
F.3d 934, 938 (6th Cir. 1997). Thedistrict court’ sapplication
of statelaw isreviewed de novo. Leavittv. JanelL., 518 U.S.
137, 145 (1996); International Ins. Co. v. Sonewall Ins. Co.,
86 F.3d 601, 604 (6th Cir. 1996).

“Generally, contract terms are to be given their ordinary
meaning. . . . When the terms of the contract are clear on their
face, the court hasno need to construe the evidence otherwise.
.. . Paral evidence is admissible only if the terms of the
contract are ambiguous and then only to interpret, but not to
contradict, the express language.” Ohio Historical Soc'y v.
General Maintenance & Eng' g Co., 65 Ohio App.3d 139,
146, 583 N.E.2d 340, 344 (Ohio Ct. App. 1989). “The
guestion of whether the language of a written agreement is
ambiguous[i.e., requiresextrinsic evidencein addition to the
language withinthefour corners QE the document to ascertain
contract meaning] isoneof law.” ™ Parrett v. American Ship

12Extri nsic evidence can becomeaconsi deration beforean ambiguity
has been identified from the face of the contract asamatter of law, inthe
limited sense that such evidence can assist the court in determining
whether, as a matter of law, two plausible interpretations exist in the
manner necessary to give rise to the existence of an ambiguity. Key v.
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Bldg. Co., 990 F.2d 854, 858 (6th Cir. 1993)(Ohio law); Ohio
Historical Soc’'y, 65 Ohio App.3d at 146, 583 N.E.2d at 344.
“If acontract is clear and unambiguous . . . thereis no issue
of fact to be determined.” Inland Refuse Transfer Co. v.
Browning-Ferris Indus. of Ohio, 15 Ohio St.3d 321, 474
N.E.2d 271, 272-73 (Ohio 1984)(per curiam). “However, the
interpretation of such language, once held to be ambiguous,
isafactual issueturning on theintent of the parties.” Parrett,

Allstate Ins. Co., 90 F.3d 1546, 1548-49 (11th Cir. 1996)(Florida
law)(emphasis added)(“Under ordinary principals of contract
interpretation, acourt must first examine the natural and plain meaning of
apolicy'slanguage. . . . [U]nless and ambiguity exists, acourt should not
resort to outside evidenceor the complex rulesof constructionto construe
the contract. . . . Moreover, in determining whether a contract is
ambiguous, the words should be given their natural, ordinary meaning,
.. . and ambiguity does not exist simply because a contract requires
interpretation or failsto defineaterm. . . . If, on the other hand, a court
determines that the terms of an insurance contract are ambiguous, or
otherwise not susceptible to a reasonabl e construction, acourt may [ook
beyond the contractual language to discern the intent of the parties in
making the agreement. In general, ambiguitiesin contracts are construed
against their drafters.”); Press Mach. Corp. v. Smith RP.M. Corp., 727
F.2d 781, 784-85 (8th Cir. 1984)(Missouri law)(emphasis added)(*In
determining whether acontract isambiguous, the court must consider the
wholeinstrument and the natural and ordinary meaning of thelanguage.
...[T]hecourt'sroleisto determinetheintention asmanifested . . . by the
document. In that inquiry, however, the court isjustified in considering
more than the mere words of the contract. The surrounding
circumstances at the time of contracting and the positions and actions of
the parties are relevant to the judicia interpretation of the contract.”).

Obviously, the natural and ordinary meaning of language, reasonable
construction of acontract, surrounding circumstances, and positions and
actions of the parties areissuesthat cannot be weighed in avacuum. See
Bunnell Med. Clinic, P.A. v. Barrera, 419 So.2d 681, 683 (Fla. Dist. Ct.
App. 1982)(emphasisadded) (“ A latent ambiguity hasbeen defined asone
where the language in a contract is clear and intelligible and suggests a
single meaning, but some extrinsic fact or extraneous evidence creates a
need for interpretation or a choice between two possible meanings. . .
[and extrinsic evidence becomes] admissible to show the intent of the
parties’). Thus, the district court may take cognizance of extrinsic
evidence in order to determine whether a factfinder need consider parol
evidence in construing the contract.
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5. Reconciliation of the Contractual Policy Relationship
with Long-Term Exposure, Delayed Manifestation Type
of Claim

Themost complex questioninthiscase, of course, involves
how the unique characteristics of long-term exposure and
delayed manifestation injury claims can be reconciled with
thevariouscoverage provisionsthat emerged during thelong-
standing contractual insurance relationship between the
parties. Thequestion encompassesseveral component i ssues:
1) what kind of “trigger” applies for the policies covering
welding-fumes claims; 2) what impact does the switch from
“occurrence” to “claims’ policies havein light of the “ status
guo” preservation of positions between the parties as to the
type of trigger; 3) how should a clam be handled if it
occurred during the time-span of the *occurrence-based”
policy, but thenwasfiled asaclaim against theinsured during
a subsequently active “claims-based” policy; 4) as a general
proposition, what rel ationship existsbetween variousinsurers,
different policiesfromthesameinsurer, and self-insurersover
time with respect to asingle long-term exposure and delayed
manifestationinjury claim; and 5) whenisaninsured allowed
to “pick and choose” among terms of different policies in
circumstances where those multiple policies are triggered by
along-term exposure claim.

Ohiolaw provides no dispositive guidance on these issues.
Ohio law isvery sketchy even with respect to the component
issues just mentioned. In this case, we are faced with the
additional task of reconciling the overall calculation scheme
in a cohesive fashion, and no Ohio statute or Ohio Supreme
Court decision squarely addresses the question. Erie R. Co.
v. Tompkins, 304 U.S. 64 (1938).

As stated earlier, the district court held that the post-1979
endorsements did not control the disposition of claims filed
after August 1, 1979, but instead the pre-1979 policies were
applicable because they were not modified by the post-1979
endorsements. St. Paul breached the policies by
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4. Sandardof EvidenceRequiredfor Provingthe Existence
and Terms of Alleged “ Missing” Insurance Policies

Thedistrict court cited threefederal district court decisions
from other circuits, each dealing with non-Ohio law, in
support of itsconclusion that apreponderance of the evidence
standard should be used to determine whether Lincoln
Electric had carried its burden to prove the existence and
terms of the aleged “lost” insurance policies covering the
years from 1945 to 1972. The court then found sufficient
evidenceto meet the preponderance of the evidence standard.
St. Paul challenges both the standard used and the nature of
the evidence empl oyed by contending that the standard shoul d
beclear and convincing evidence andimpermissibleevidence
was considered.

A perusal of the various cases cited by the parties and the
district court verifies that there is no dispositive statute or
Ohio Supreme Court case on point. However, the district
court did adopt a standard that makes practical sense, appears
to represent the majority rule, and can be said to reasonably
anticipatethe Ohio Supreme Court’ sposition. Two casesthat
deal with Ohio law appear to be in accord with the district
court’ s holding: Miller v. MIF Realty L.P. (Inre Perrysburg
Marketplace Co.), 208 B.R. 148, 158 (N.D. Ohio 1997), and
Household Finance Corp. v. Johnson, 56 Ohio App.2d 14, 15,
381 N.E.2d 215, 216 (Ohio Ct. App. 1978).

We concludethat thedistrict court correctly relied upon the
preponderance of the evidence standard. When that standard
isapplied we are unableto say that the district court’ sfactual
finding in support of the “missing policies’ was clearly
€rroneovus.
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990 F.2d at 858; Ohio Historical Soc’'y, 65 Ohio App.3d at
146,583 N.E.2d at 344. “Themeaning of [ambiguous| terms
... will not be overturned on appeal absent ashowing that the
trial court abused itsdiscretion.” Id. at 147.

Astothescrutiny applied to adistrict court’ s application of
the parol evidence rule under Ohio law, this court has
previously noted, Construction Interior Sys., Inc. v. Marriott
Fhami ly Restaurants, Inc., 984 F.2d 749, 754 (6th Cir. 1993),
that:

[w]herethe parties, following negotiations, make mutual
promises which thereafter are integrated into an
unambiguous written contract, duly signed by them,
courtswill giveeffect to the parties expressed i ntentions.
... Intentions not expressed in the writing are deemed to
have no existence and may not be shown by parol
evidence. . . . Even where a contract is not fully
integrated, parol evidence cannot be admitted if itseffect
will beto vary or contradict any matter that is specifically
covered by the written terms of the contract. . . . There
can be no implied promises in a contract in relation to
any matter that is specificaly covered by the written
termsof thecontract . . . Interpretation of written contract
termsis a matter of law for initial determination by the
court, . . . the job of interpretation is turned over to the
fact finder [only when the relevant contract language is
determined by the judge to be ambiguous.]

Finally, should this court determinethat the contract in this
case involved an ambiguity, it should be mindful of afinal
principle of Ohio law:

In interpreting the contract herein, the additional terms
supersede the original terms to the extent the two are
contradictory. If the additional terms are ambiguous,
then we areto give effect to the additional terms but we
areto interpret them consistently with the original terms
to the extent possible. . . . Accordingly, our construction
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of the contract should attempt to harmonize al the
provisions rather than produce conflict in them. ... To
that end, no provision of the contract should be ignored
asinconsistent if there exists areasonable interpretation
which [sic] gives effect to both. . . . Moreover, to the
extent we encounter an ambiguity in the contract, that
ambiguity must be construed against the drafting party.

Ottery v. Bland, 42 Ohio App.3d 85, 87, 536 N.E.2d 651, 654
(Ohio Ct. App. 1987); seealso McKay Mach. Co. v. Rodman,
11 Ohio St.2d 77, 79, 228 N.E.2d 304, 307 (Ohio 1967);
Franck v. Railway Exp. Agency, Inc., 159 Ohio St. 343, 345-
46, 112 N.E.2d 381, 383 (Ohio 1953).

The above principles underscore the need for this court to
reach an initial determination regarding whether there was
ambiguity in the origi nzi\!3 written policy. We conclude that
therewasno ambiguity.”™ Asaconsequence, this court must
scrutinize most of the district court’s disposition of this case
as a question of law under the de novo standard. To the
extent that material facts for this case must be derived from
findings of the district court, we rely upon those findings of
fact because we are unable to say that the court committed
clear error. Aside from the errors specifically identified in
this opinion, we also cannot say that the district court
committed legal error.

3 This dispute between the parties did not arise because there was
objective latent uncertainty at the time of contract formation with respect
to the inherent meaning of words used to express the agreement. Rather,
this dispute centers upon how the law should apply to a contract with
clear meaning that has proven inadeguate in the context of environmental
change. Seelnsurance Co. of N. Am. v. Forty-Eight Insulations, Inc., 633
F.2d 1212, 1217, 1219 (6th Cir. 1980). The policies were internaly
unambiguous when viewed through the lens of original expectations and
the schemethe partiesbelieved they were creating. Inhindsight, however,
the policies now reveal the fact that, at the time of the early policy
agreements, neither party contemplated their future encounter with long-
term exposure and delayed manifestation injury claims.
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district court seemed to find that Lincoln Electric’s
acquiescence to St. Paul’s processing of the claims was
attributable to alack of awareness rather than to a conscious
manifestation of implicit approval concerning execution of
the contract. The district court implicitly found that Ohio’s
voluntary payment and mistake of law doctrine did not apply
because Lincoln Electric’s payments did not carry the fully-
informed consent necessary to constitute “voluntary”
payment. The district court also found there was no “buy
back” of Lincoln Electric’s pol i%es by St. Paul. Thedistrict
court was not clearly erroneous™ in itgs interpretation of the
evidence concerning the relationshi p1 between the parties.
Thus, we cannot overrule the district court’ s resultant refusal
to adopt St. Paul’s version of an alleged course of conduct
and to apply the voluntary payment and mistake of law
doctrine. St. Paul remains liable for failing to adhere to the
terms of policies held by the Lincoln Electric.

185, Paul points out that there was evidence the district court could
have used to find for its version of the facts. However, the court did not
commit clear error because itsinterpretation of the evidenceisplausible.

19For example, we do not disturb the district court’ s conclusion, on
itsfindings of fact or law, that post-August 1979 $25,000 deductiblesdid
not purport to eliminate coverage under pre-August 1979 policies, and
that the post-1979 deductibles were ineffective to exclude or restrict
coverage. The August 1979 to August 1980 policy deductible did not
exclude coverage for welding fume claims under all earlier accident and
occurrencepolicies. The endorsement itself stated it would apply only to
the policy towhichit was attached; it mentions no other policies. Further,
each pre-August 1979 policy required that any changes be made only by
“endorsement issued to form apart of [each] policy.” Once policieswere
sold, theinsurer could not alter them without buying them back. St. Paul
has never even alleged that they purchased the policies back with aquid
pro quo monetary exchange. The district court apparently found that St.
Paul never purchased the old policies back.
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A vaid “written changes only” provision preempts
consideration of course of performance. Incontrast, course of
conduct can beconsideredin certain respects notwithstanding
a “written changes only” contractual provision, because the
series of acts in question are evaluated only as evidence
regarding a continuity of the purpose captureq bby theoriginal
contractual terms at the time of formation.”™ Contrary to
Lincoln Electric’ sassertions, it waswithin the province of the
district court to consider course of conduct evidenceto divine
the parties’ intent.

St. Paul’ stheory that it isfree of liability nonethelessfalls
short, because St. Paul fails to acknowledge that a course of
conduct analysisrestsupon preliminary conclusi onswhjlch are
predicated upon preliminary factual determi nations.'’ The
district court was free to ascertain whether a course of
conduct existed. If the court found there was a course of
conduct, it had the prerogative to decide whether it evidenced
specific contractual intent suggesting the existence of a
contractual ambiguity, and/or fully-informed consent and
voluntary payment by Lincoln Electric.

Apparently the district court did not find the series of acts
in this case sufficient to compel the interpretation of
contractual intent and meaning that St. Paul advocates. The

18 consideration of acourseof conduct spermissiblebecausesilence
can sometimesreflect the contracting parties’ contemporaneousbelief that
the origina contract terms are being honored. Cf. United Sates v.
Hoosier, 542 F.2d 687 (6th Cir. 1976)(per curiam)(silence as an
admissible party admission under FED. R. EviD. 801(d)(2)(B)). The
existence of such a contemporaneous belief would suggest a particular
contract meaning. That meaning, inturn, would precludethe existence of
an ambiguity and/or clarify afacially ambiguous term.

17Si nceacourse of conduct is“aseries of actsover aperiod of time,
however short, evidencing acontinuity of purpose,” cf. Leydon, 260 Cal.
Rptr. at 254 (emphasis added), it is clear that the impact of a course of
conduct can be identified only after a factfinder determines from the
evidence what actstook place and what purpose accompanied those acts.
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2. Preservation of Issuesin District Court for Subsequent
Appeal

Lincoln Electric suggests that §t Paul’s “voluntary
payment” and “equitable allocation”? arguments have been
forfeited because they were not argued to the district court
prior toitsjudgment. We are unpersuaded. Our examination
of the motions, the district court opinion, and the briefs
suggests that all issues in the appeal of this complex matter
have been properly raised. All of the various points of
operative fact were raised before the district court, and the
parties were sufficiently thorough in proffering to the district
court their concerns, differencesof opinion, preferred sources
of precedent, recommendationsfor interpretations of law and
fact, and positions regarding the proper award.

3. Existence of S. Paul’s Liability Towards Lincoln
Electric for Non-Compliance with Policy Terms:
Reconciliation of Doctrines Concerning Course of
Conduct, Written Changes Only Provisions, Policy Buy-
Back, and the Voluntary Payment/Mistake of Law
Doctrine

As an initial proposition, St. Paul asserts that the district
court erred infinding that it had any liability whatsoever. St.
Paul believes that an understanding reached with respect to
any and all claimsfiled after August 1, 1979 dictated that the
post-1979 endorsements controlled the disposition of claims
filed after August 1, 1979. St. Paul notes that 1) from 1979-
1996, Lincoln Electric forwarded to St. Paul thousands of
claims that included alegations of exposure before 1979;
2) from 1979-1996, with respect to those claims, St. Paul
applied post-1979 deductibles and retentions; and 3) from
1979-1996, for those claims, Lincoln paid the post-1979
deductibles and retentions.

14, Equitable allocation” is aso known as “ horizontal allocation.”
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St. Paul contends that a seventeen-year course of conduct
of payment without protest should bar Lincoln Electric’s
request for a refund. According to St. Paul, the Ohio
voluntary payment and mistake of law doctrine prevents
Lincoln Electric from attempting to recover voluntary
payments on a policy on the basis of a claimed mistake of
law, anew legal position, or anew construction of acontract.
St. Paul characterizes Lincoln Electric’s February 22, 1996
letter concerning the multiple trigger theory as being
disallowed under Ohio law. In response, Lincoln Electric
asserts that St. Paul never purchased the old policies back
from Lincoln Electric. It arguesthat it continuesto enjoy that
coverage because no consideration supported any alleged
agreement to rescind coverage from the older policy terms.

We are considering an insurance policy scheme that was
1) negotiated between entities with sophisticated business
expertise and resources, and 2) implemented under
continuous monitoring by two separate teams of auditors and
counsel acting for each party. Given this context, St. Paul
correctly invokes the proposition that “[w]here a course of
conduct removes an ambiguity in the written terms of an
agreement, the rule of practical construction should take
precedence over the rule that a contract of insurance is
construed against its drafter.” William C. Roney & Co. v.
Federal Ins. Co., 674 F.2d 587, 590 (6th Cir. 1982). A course
of conduct illuminates the specific nature of the relationship
between the parties, resolving questions concerning the
existence of ambiguity and thus obviating the need to resort
to defaults provided by the general rules of contract
construction. 1d.

Lincoln Electric countersthat the course of dealing between
the parties cannot be considered in reaching a resolution of
this case, because all of the policies in question before and
after 1979 included “written changes only” provisions.
Lincoln Electric’s position implicitly confuses “course of
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conduct” with “course of performance”® “Course of

performance” is defined as “[tlhe understandings of
performance which develop by conduct without objection
between two parties during the performance of an executory
contract.” BLACK’S LAwW DICTIONARY 352 (6th ed. 1990)
(emphasis added); cf. U.C.C. § 2-208(1) (1994). “Course of
conduct,” in contrast, is generally understood to denote “a
seriesof actsover aperiod of time, however short, evidencing
a continuity of purpose.” Cf. Leydonv. Alexander, 212 Cal.
App.3d 1, 4, 260 Cal. Rptr. 253, 254 (Cal. Ct. App.
ggggégquoti ng Cadlifornia statutory definition)(emphasis

15 Course of performance” and “course of conduct” are terms
distinct in modern usage not only from each other, but from the term
“course of deding.” U.C.C. § 2-208(2), 2-309 cmts. 1, 5 (1994).
“Courseof dealing” denotes" asequenceof previousconduct betweenthe
parties to a particular transaction which is fairly to be regarded as
establishing a common basis of understanding for interpreting their
expressionsand other conduct.” U.C.C. §1-205(1) (1994). Thus, course
of dealing concerns some aspects of the portion of a total course of
conduct which might happen to have existed previous to or
contemporaneouswithinitial contract formation (acourseof conduct may
conceivably extend from atime previous to initial contract formation to
a time subsequent to contract formation). Cf. U.C.C. § 2-309 cmt. 5
(1994). “Course of dealing” and “course of performance” are defined
with reference to the moment of initial contract formation, and thus they
cannot overlap with each other but can overlap with the course of
conduct. Of course, when thereis awriting intended by the partiesas a
final expression of their agreement with respect to such terms as are
included therein, courts must generally look to see if state law forbids
having such terms* contradi cted by evidence of any prior agreement or of
a contemporaneous oral agreement.” Cf. U.C.C. § 2-202 (1994). The
parol evidence rule concerns attempts to modify, alter, or supplement a
written contract, using evidence of operative factsin existence before or
during contract formation. With many types of contracts the course of
dealing may be considered even when the parol evidenceruleisfound to
apply. U.C.C. § 2-202(a) (1994).

In this case, we have not been pointed to any part of the record
suggesting that the district court took account of acourse of performance
or course of dealing instead of considering the possibility of acourse of
conduct. Thus, we need not reach any further discussion concerning the
relationship between course of conduct and the parol evidence rule.



