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DOZD\V EH DZDUGHG XQGHU UXOH ���G��� (GZDUG ;� &OLQWRQ� -U�� 'RHV 5XOH
���G� $XWKRUL]H DQ $ZDUG RI $WWRUQH\¶V )HHV"� �� 6W� -RKQ¶V /�5HY� ���
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�'�1�-� ����� �KROGLQJ WKDW DWWRUQH\ IHHV PD\ QRW EH DZDUGHG XQGHU 5XOH
���G� XQOHVV WKH XQGHUO\LQJ DFWLRQ DOUHDG\ DOORZV IRU VKLIWLQJ RI DWWRUQH\
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�,�,�*-/$� *+%*� *+$-(�.-�)-��%&�B�0&.�8$�/�,.-*-�,$.��,�*+$
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/�0,�$&�B$($�%B%($�8�*+�*+%*�/��*��B�0&.�8$�-)#��$.�%,.�*+%*
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5XOH �� SURYLGHV� LQ SHUWLQHQW SDUW�
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LQVWDQFH VDYH XSRQ RUGHU RI WKH FRXUW DQG XSRQ VXFK WHUPV DQG FRQGLWLRQV
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,QGHHG� DW RUDO DUJXPHQW FXUUHQW FRXQVHO IRU WKH 'XII\V LQGLFDWHG

WKDW WKH 'XII\V KDYH DVVHUWHG D PDOSUDFWLFH FODLP DJDLQVW WKH 7KRPDVHV�
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,QGHHG� LQ DOO LQVWDQFHV LQ ZKLFK D GLVWULFW FRXUW FRQGLWLRQHG UHILOLQJ

RI D FDVH XSRQ SD\PHQW RI FRVWV� , FRXOG ILQG RQO\ RQH ZKHUH WKH
SODLQWLII¶V FRXQVHO �DV RSSRVHG WR WKH SODLQWLII KLPVHOI� ZDV RUGHUHG WR
PDNH SD\PHQW� 6HH :KLWHKHDG Y� 0LOOHU %UHZLQJ &R�� ��� )�5�'� ���
�0�'�*D� ������ $QG HYHQ LQ:KLWHKHDG� WKH GLVWULFW FRXUW FKDUDFWHUL]HG
LWV GHFLVLRQ WR LPSRVH SD\PHQW RI FRVWV RQ FRXQVHO DV D VDQFWLRQ IRU
³ZLOOIXO DEXVH >RI@ MXGLFLDO SURFHVVHV�´ ,G� DW ��� �FLWDWLRQ RPLWWHG�� 7KH
:KLWHKHDG FRXUW HQIRUFHG WKLV ³VDQFWLRQ´ E\ DOORZLQJ FRXQVHO WR
ZLWKGUDZ IURP WKH UHILOHG FDVH RQO\ DIWHU SD\PHQW RI WKH FRVWV�

�
7KH GLVWULFW FRXUW FKDUDFWHUL]HG WKH SHUIRUPDQFH RI WKH 7KRPDVHV DV

³LQHSW�´ EXW GLG QRW ILQG RU VXJJHVW WKDW WKHLU DFWLRQV ZHUH VDQFWLRQDEOH�
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0DQDJHPHQW ,QYHVWRUV LV GLIIHUHQW IURP WKH LQVWDQW FDVH LQ WKDW WKH

UXOLQJ WKDW DVVHUWHGO\ FDXVHG OHJDO SUHMXGLFH WR WKH SODLQWLIIV LQ WKDW FDVH
² WKH GLVWULFW FRXUW¶V GLVPLVVDO RI WKH SODLQWLIIV¶ VWDWH�ODZ FODLPV ²
RFFXUUHG EHIRUH WKH SODLQWLIIV¶ YROXQWDU\ GLVPLVVDO� UDWKHU WKDQ DV D
FRQGLWLRQ RI WKDW GLVPLVVDO� :H EHOLHYH WKDW WKLV GLIIHUHQFH LV LUUHOHYDQW�

KRZHYHU� VLQFH WKH JRDO RI WKH OHJDO SUHMXGLFH LQTXLU\ LV VLPSO\ WR

GHWHUPLQH ZKHWKHU WKH GLVWULFW FRXUW¶V DFWLRQV DPRXQW WR DQ LQYROXQWDU\

DGYHUVH MXGJPHQW DJDLQVW WKH SODLQWLII� LUUHVSHFWLYH RI ZKHWKHU WKDW UXOLQJ

LV WKH FDXVH RU WKH FRQGLWLRQ RI WKH ³YROXQWDU\´ GLVPLVVDO�
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:KLOH QR SDUW\ VSHFLILFDOO\ UHIHUUHG WR 5XOH ���G� RQ WKH UHFRUG� LW

DSSHDUV IURP WKH FRQWH[W RI WKH GLVFXVVLRQ WKDW WKH SDUWLHV DQG WKH FRXUW

ZHUH UHIHUULQJ WR WKH WH[W RI 5XOH �� ZKHQ GLVFXVVLQJ WKH PRWLRQ WR

GLVPLVV DQG WKH LPSRVLWLRQ RI FRVWV XSRQ UHILOLQJ� �6HH -�$� DW ��������
ZKHUH WKH FRXUW UHIHUV WR WKH FRQFHSW RI UHILOLQJ ³FRVWV´ XQGHU ³WKH UXOHV´
DQG WKH 'XII\V¶ FRXQVHO GLVFXVVHV H[DPLQLQJ WKH FRVW TXHVWLRQ IRU RYHU
WKLUW\ PLQXWHV SULRU WR PDNLQJ WKH PRWLRQ WR GLVPLVV�� ,W LV DOVR FOHDU�
PRUHRYHU� WKDW WKH RQO\ VHFWLRQ RI 5XOH �� ZKLFK PHQWLRQV WKH FRQFHSW RI
FRVWV� SDUWLFXODUO\ FRVWV LPSRVHG XSRQ UHILOLQJ� LV 5XOH ���G��

($'-&-,6H� #(-�(� *�� $,*$(-,6� %,� �(.$(� 6(%,*-,6� *+$� �0''F�:
($J0$�*�'�(�.-�)-��%&���D�%C�(-*F��#-,-�,�%*�� �E



�

��� *�� *+$� '-(�*� �'� *+$�$� /�,/&0�-�,��� %� ($A-$B� �'� *+$
*(%,�/(-#*�($A$%&��*+%*�*+$�*(-%&�/�0(*�)%.$�/&$%(�*��%&&�#($�$,*
.0(-,6�*+$�#(�/$$.-,6���-,/&0.-,6�*+$��0''F���*+%*�����������
B�0&.�8$�($J0-($.�*��#%F�.$'$,.%,*:��/��*��%��%�/�,.-*-�,��'
%,F� ($'-&-,6��'� *+$-(� .-�)-��$.� %/*-�,�� ��$-*+$(� *+$� .-�*(-/*
/�0(*��,�(�%,F�#%(*F��,�(�/�0,�$&�)%.$�%,F�($'$($,/$�*��*+$
#%F)$,*��'�/��*��8F�/�0,�$&��%,.�/�0,�$&�/$(*%-,&F�)%.$�,�
/�))-*)$,*���,�*+$�($/�(.�*+%*�*+$F�B�0&.�8$�B-&&-,6�*���+%($
*+$� 80(.$,� �'� *+��$� /��*��� � 
,.$$.�� -*� %##$%(�� *+%*�� -,
/�,�-.$(-,6�*+$�J0$�*-�,��'�G/��*��H�*+$�#%(*-$��B$($�($'$((-,6
*��*+$�&%,60%6$��'��0&$�"�D.E��'�*+$��$.$(%&��0&$���'��-A-&
<(�/$.0($��B+-/+�$I#($��&F�#(�A-.$��*+%*��0#�,�($'-&-,6��'�%
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$JDLQ� LW LV LPSRUWDQW WR HPSKDVL]H WKDW LW ZRXOG QRW EH DQ DEXVH RI

GLVFUHWLRQ WR LPSRVH FRQGLWLRQV RQ D GLVPLVVDO ZKLFK DUH VR RQHURXV DV WR
UHQGHU GLVPLVVDO XQGHVLUDEOH� SURYLGHG� KRZHYHU� WKDW VRPH QRWLFH RI
WKRVH FRQGLWLRQV RFFXUV EHIRUH GLVPLVVDO� RU DW OHDVW DW D SRLQW ZKHQ
UHLQVWDWHPHQW XSRQ UHMHFWLRQ RI WKH FRQGLWLRQV UHPDLQV IHDVLEOH� 7KDW LV
QRW ZKDW RFFXUUHG KHUH�
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7KH WZR FRQGLWLRQV LPSRVHG LQ WKLV FDVH PXVW EH FRQVLGHUHG LQ

WDQGHP� :KLOH WKH 'XII\V SULPDULO\ IRFXV RQ WKHLU LQDELOLW\ WR SD\ )RUG¶V
FRVWV DV D FRQGLWLRQ RI UHILOLQJ� WKH DGGLWLRQDO ODZ�RI�WKH�FDVH FRQGLWLRQ
DIIHFWV WKH YDOXH RI WKDW UHILOLQJ WR WKH 'XII\V DQG� WKXV� LV SHUWLQHQW WR WKH
QDWXUH RI WKH EXUGHQ FUHDWHG E\ WKH GLVWULFW FRXUW¶V LPSRVLWLRQ RI FRVWV�

�
,I SUHVVHG WR DGGUHVV WKH LVVXH� , ZRXOG EH LQFOLQHG WR ILQG WKDW ³OHJDO

SUHMXGLFH´ GLG DULVH IURP LPSRVLWLRQ RI WKH ODZ�RI�WKH�FDVH FRQGLWLRQ RQ
WKH 'XII\V¶ RULJLQDO GLVPLVVDO� , ZRXOG GR VR IRU WKH VDPH UHDVRQV WKH
PDMRULW\ ODWHU FRQFOXGHV WKH GLVWULFW FRXUW DEXVHG LWV GLVFUHWLRQ E\ LQVLVWLQJ
RQ FRPSOLDQFH ZLWK WKDW VDPH FRQGLWLRQ�

/�,.-*-�,��B+-/+�B$($�*+$�#($.-/%*$�'�(�*+%*�.-�)-��%&�
�
���+-�

-��*(0$��($6%(.&$����'�B+$,�*+��$�/�,.-*-�,��B$($�-)#��$.���
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$V WKH PDMRULW\ SRLQWV RXW� ZKLOH WKH GLVPLVVDO HQWU\ VWDWHG WKDW LW

ZDV ³ZLWKRXW SUHMXGLFH�´ WKH SUDFWLFDO HIIHFW RI WKH GLVPLVVDO ZDV WR
IRUHYHU EDU WKH 'XII\V¶ FODLPV� 7KXV� GHVSLWH WKH FKDUDFWHUL]DWLRQ� WKH
GLVPLVVDOZDV FHUWDLQO\ DQ ³LQYROXQWDU\ DGYHUVH MXGJPHQW´ IURPZKLFK DQ
DSSHDO GRHV OLH�
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8QGHU 7HQQHVVHH ODZ� WKH SODLQWLII KDV RQH \HDU WR UHILOH DQ DFWLRQ

DIWHU D GLVPLVVDO ZLWKRXW SUHMXGLFH� ,I WKH VHFRQG DFWLRQ LV DOVR GLVPLVVHG�
KRZHYHU� WKH VWDWXWH RI OLPLWDWLRQV LV QRW WROOHG� DQG WKH SODLQWLII VWLOO KDV
RQO\ RQH \HDU IURP WKH GLVPLVVDO RI WKH RULJLQDO DFWLRQ LQ ZKLFK WR ILOH
DJDLQ� 6HH+XQW Y� 6KDZ� ��� 6�:��G ���� ������ �7HQQ� &W� $SS� ������
3D\QH Y� 0DWWKHZV� ��� 6�:��G ���� ��� �7HQQ� &W� $SS� ������ 6LQFH
VWDWH VWDWXWH�RI�OLPLWDWLRQV UXOHV DSSO\ WR D GLYHUVLW\ FDVH XQGHU (ULH 5�5�
Y� 7RPSNLQV� ���8�6� �� ������� LW DSSHDUV WKDW 7HQQHVVHH ODZZRXOG EDU
UHLQVWLWXWLRQ RI WKH 'XII\V¶ FRPSODLQW DIWHU WKH VHFRQG GLVPLVVDO� 6HH
JHQHUDOO\ � &+$5/(6 $/$1 :5,*+7 	 $57+85 5� 0,//(5� )('(5$/
35$&7,&( $1' 352&('85( ������ DW ������ ��G HG� ������
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,7 ,6 )857+(525'(5(' WKDW SODLQWLIIV PD\ DGG RQH H[SHUW
WR WKHLU ZLWQHVV OLVW� 3ODLQWLIIV PXVW PDNH DQ\ VXFK HOHFWLRQ
ZLWKLQ �� GD\V RI WKH GDWH RI WKLV RUGHU DQG QRWLI\ GHIHQGDQW
SURPSWO\� 'HIHQGDQW PD\ WDNH H[SHUW¶V GHSRVLWLRQ�

-�$� DW ������ �2UGHU ���������

�
2Q $XJXVW ��� ����� WKH 'XII\V ILOHG D PRWLRQ IRU UHFRQVLGHUDWLRQ

RI WKH GLVWULFW FRXUW¶V RUGHUV DVVHVVLQJ FRVWV DQG IHHV DQG HVWDEOLVKLQJ WKH
ODZ RI WKH FDVH DQG LWV RUGHU GLVPLVVLQJ WKH FDVH ZLWKRXW SUHMXGLFH�
+RZHYHU� EHFDXVH WKH 'XII\V KDG DOUHDG\ ILOHG D QRWLFH RI DSSHDO� WKH
GLVWULFW FRXUW IRXQG WKDW LW ZDV ZLWKRXW MXULVGLFWLRQ WR FRQVLGHU WKRVH
PRWLRQV�

)$%,*�*+%*�*+$��0''F��.-.�,�*�+%A$�%��0''-/-$,*��##�(*0,-*F�*�
/�,*$�*� *+$� .-�*(-/*� /�0(*:�� .$/-�-�,� �(� *�� B-*+.(%B� *+$-(
)�*-�,�'�(�A�&0,*%(F�.-�)-��%&�-'�*+$F�.-.�,�*�B-�+�*��%//$#*
*+%*� /�,.-*-�,�

�
� � ��� B$� �*%*$.� B-*+� ($�#$/*� *�� *+$� /��*

/�,.-*-�,��B$�+�&.�*+%*�*+$�.-�*(-/*�/�0(*��+�0&.�+%A$�6-A$,
*+$��0''F��,�*-/$�%,.�%,��##�(*0,-*F�*��B-*+.(%B�*+$-(�)�*-�,
8$'�($�-)#��-,6�*+$�&%B��'�*+$�/%�$�/�,.-*-�,��������������
�����2.�%*�2����.����!� ��� .�%*��2���$
��������������� .�%*
2���

1$� %&��� ,�*$� *+%*� *+$� .-�*(-/*� /�0(*� .-.� ,�*� $I#&%-,� -*�
($%��,�� '�(� .$/-.-,6� *�� %##&F� -*�� (0&-,6�� '(�)� *+$� �(-6-,%&
%/*-�,�*��*+$�($'-&$.�%/*-�,�����(�*+-��($%��,��-*�-��#%(*-/0&%(&F
.-''-/0&*�*��.$*$()-,$�B+$*+$(�*+$�.-�*(-/*�/�0(*�%##(�#(-%*$&F
$I$(/-�$.� -*�� .-�/($*-�,� -,� %**%/+-,6� *+-�� /�,.-*-�,� *�� *+$
�0''F�:�A�&0,*%(F�.-�)-��%&������
���&����,$���������� ��� .
%*�� � �D/-*-,6�0���&������(���.�����#�������2���� .��22!�
�22��D������-(������EE��.���������� ���� .�%*���������(.
/�,*$,.�� *+%*� ,�� %..-*-�,%&� .-�/�A$(F� -�� ,$/$��%(F� '�(� *+$
�0''F��*��#($A%-&�%,.�*+%*�*+$($�-��,��&$6%&��(�'%/*0%&�($%��,
B+F�*+$�.-�*(-/*�/�0(*�B�0&.�8$�-,/&-,$.�*��(0&$�.-''$($,*&F��,
*+$�$A-.$,*-%(F�-��0$��-'�*+$��0''F��B$($�6-A$,�%,��##�(*0,-*F
*��($�A-�-*�*+$)����*�*+$��%)$�*-)$��*+$��0''F��/�,*$,.�*+%*
*+$�.-�*(-/*�/�0(*:��/�,.-*-�,�#($A$,*��*+$)�'(�)�#($A%-&-,6�-,
*+$-(� �0-*� %,.� -�� ,�*� ,$/$��%(F� '�(� *+$� #(�*$/*-�,� �'� *+$
.$'$,.%,*���1$�8$&-$A$�*+%*�*+$�.-�*(-/*�/�0(*�-��-,�*+$�8$**$(
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7KH +HUULQJ FRXUW IXUWKHU VWDWHG WKDW ³>Z@KHQ LPSRVLQJ FRQGLWLRQV

IRU D 5XOH �� QRQVXLW� WKH GLVWULFW FRXUW PXVW LQTXLUH LQWR WKH PRYLQJ
SDUW\¶V DELOLW\ WR SHUIRUP WKH FRQGLWLRQV� SDUWLFXODUO\ ZKHQ WKH SDUW\
DOOHJHV KH FDQQRW VDWLVI\ WKH FRQGLWLRQV� ,Q VRPH FLUFXPVWDQFHV� IDLOXUH
WR GR VR PD\ EH DQ DEXVH RI GLVFUHWLRQ�´ ,G� DW ���� $V D UHVXOW� WKH FRXUW
RUGHUHG WKH GLVWULFW FRXUW RQ UHPDQG WR WDNH LQWR DFFRXQW WKH SODLQWLIIV¶
DELOLW\ WR SD\ WKH GHIHQGDQW¶V FRVWV DQG WR FRQVLGHU DOWHUQDWLYH PHDVXUHV
LI WKH SODLQWLIIV DUH IRXQG WR EH FXOSDEOH EXW XQDEOH WR SD\� 6HH LG� DW ���
Q��� :H GR QRW DJUHH WKDW WKH 'XII\V¶ DELOLW\ WR SD\ )RUG¶V FRVWV VKRXOG
SOD\ D UROH LQ WKH GLVWULFW FRXUW¶V GHWHUPLQDWLRQ RI ZKHWKHU WKH 'XII\V RU
WKH 7KRPDVHV DUH DW IDXOW� +RZHYHU� EHFDXVH WKH UHVSRQVLEOH SDUW\ PD\
XOWLPDWHO\ EH XQDEOH WR SD\ )RUG¶V FRVWV� ZH QRWH WKDW WKH GLVWULFW FRXUW
VKRXOG FRQVLGHU WKH SRVVLELOLW\ RI DOWHUQDWLYH VROXWLRQV WKDWZRXOGPHHW WKH
JRDOV RI ERWK SURWHFWLQJ )RUG DQG HQVXULQJ WKDW WKH 'XII\V� LI WKH\ DUH
EODPHOHVV� DUH QRW GHSULYHG RI WKHLU GD\ LQ FRXUW�

%6%-,�*� *+$� %**�(,$F� (%*+$(� *+%,� *+$� /&-$,*�� ���� ����� %,.
%/=,�B&$.6-,6�*+%*�/&-$,*��%($�6$,$(%&&F�+$&.�($�#�,�-8&$�'�(
*+$� %/*�� �'� *+$-(� %**�(,$F��� B+�� %($� *+$-(� G'($$&F� �$&$/*$.
%6$,*P�Q�H�����%*�"�!�DJ0�*-,6�.��-����,������/�/���2!��
�	�
� ����22�2"�D��� EE��*+$�/�0(*��'�%##$%&��,�,$*+$&$���'�0,.
%,�%80�$��'�.-�/($*-�,����+$�/�0(*�,�*$.�*+%*�-'�*+$�%**�(,$F
B%��*��8&%)$�'�(�*+$�,$6&$/*'0&�#(��$/0*-�,��'�*+$�&%B�0-*��*+$
%**�(,$F� �+�0&.� 8$%(� *+$� �%,/*-�,��� � ���� ���� � �+$� /�0(*
*+$($'�($��(.$($.�*+$�.-�*(-/*�/�0(*�*��/�,�-.$(��,�($)%,.�*+$
($&%*-A$� /0&#%8-&-*F� �'� *+$� %**�(,$F� %,.� *+$� #&%-,*-''��B+$,
.$*$()-,-,6�+�B�*+$�.$'$,.%,*�:�/��*���+�0&.�8$�%&&�/%*$.�
��������%*�"���?�,�!�

�

1$�'-,.�-*�0�$'0&�*��%,%&�6-N$�*+$�-,�*%,*�/%�$�*��*+��$�/%�$�
.$%&-,6�B-*+��0&$�"�D8E�-,A�&0,*%(F�.-�)-��%&�����+$�.-�*(-/*
/�0(*:�� %/*-�,�� -,� *+$� -,�*%,*� /%�$�� %�� -,� *+$� /%�$� �'� %,
-,A�&0,*%(F�.-�)-��%&�B-*+�#($C0.-/$��+%A$�8(�06+*�%8�0*�*+$
�$A$($�($�0&*��'�.$#(-A-,6�*+$�#&%-,*-''���'�%�.%F�-,�/�0(*�*�
($��&A$�*+$-(�/&%-)���,�*+$�)$(-*�������������������
�������
/���������� 2���2.������������D�*+��-(�����"E����+$($'�($�
B+-&$�($/�6,-N-,6�*+%*�*+$��0''F��'($$&F�/+��$�*+$-(�/�0,�$&
%,.�%($�/�,�$J0$,*&F�($�#�,�-8&$�'�(�)��*��'�*+$�.$/-�-�,�
)%.$� 8F� *+%*� /�0,�$&�� B$� ,�,$*+$&$��� 8$&-$A$� *+%*� -,� *+-�
#%(*-/0&%(�/%�$��B+$($�*+$��0''F��B$($�,�*�,$/$��%(-&F�$A$,
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:H DUH QRW SHUVXDGHG E\ )RUG¶V DUJXPHQW WKDW WKH GLVWULFW FRXUW LV

ZLWKRXW DXWKRULW\ WR UHTXLUH WKH 7KRPDVHV WR SD\ )RUG¶V DWWRUQH\ IHHV
XQGHU 5XOH ���D����� 6HH +HFNHWKRUQ Y� 6XQDQ &RUS�� ��� )��G ���� ���
��WK &LU� ������ 5HO\LQJ SULPDULO\ RQ $O\HVND 3LSHOLQH 6HUY� &R� Y�

:LOGHUQHVV 6RF¶\� ��� 8�6� ��� ������� WKH &RXUW RI $SSHDOV IRU WKH
1LQWK&LUFXLW VWDWHG LQ+HFNHWKRUQ WKDW WKH IHGHUDO FRXUWV FDQQRW ³DOWHU WKH
XQLIRUP V\VWHP RI FRVW�EHDULQJ FUHDWHG E\ &RQJUHVV�´ +HFNHWKRUQ� ���
)��G DW ��� �TXRWLQJ =DPEUDQR Y� &LW\ RI 7XVWLQ� ��� )��G ����� ����
��WK &LU� ������� +RZHYHU� ZH UHMHFW +HFNHWKRUQ¶V UHDGLQJ RI $O\HVND�
$O\HVND VD\V QRWKLQJ DERXW WKH DOORFDWLRQ RI FRVWV DV EHWZHHQ DWWRUQH\V
DQG FOLHQWV� EXW UDWKHU PHUHO\ KROGV WKDW WKH FRXUWV FDQQRW SURYLGH IRU WKH
SD\PHQW RI DWWRUQH\ IHHV ZLWKRXW VWDWXWRU\ DXWKRULW\� ZLWK FHUWDLQ QDUURZ
H[FHSWLRQV� 6HH $O\HVND� ��� 8�6� DW ���� )XUWKHUPRUH� WKH 6XSUHPH
&RXUW KDV VWDWHG WKDW D FRXUW¶V DXWKRULW\ RYHU DWWRUQH\V� LQFOXGLQJ LWV
DXWKRULW\ WR LPSRVH DWWRUQH\ IHHV RQ WKHP� ³LV DW OHDVW DV JUHDW DV LWV

%B%($��'�*+$�/+�-/$��'%/$.�8F�*+$-(�/�0,�$&�%,.�B$($�6-A$,
-,�0''-/-$,*� ,�*-/$� �'� *+$� #���-8&$� /�,�$J0$,/$�� �'� *+��$
/+�-/$��� *+$� �+�)%�$�� (%*+$(� *+%,� *+$-(� /&-$,*�� �+�0&.� 8$
($J0-($.� *�� #%F� -'� *+$� �+�)%�$�� %($� *�� 8&%)$� '�(� ��(.:�
B%�*$.�/��*�����������

�+$($�-��$A-.$,/$�-,�*+-��/%�$�*+%*�*+$��0''F�:�/�0,�$&�B$($
#(-)%(-&F�*��8&%)$�'�(�*+$�,$/$��-*F��'�($J0$�*-,6�%�A�&0,*%(F
.-�)-��%&��%,.��%��.-�/0��$.�%8�A$��*+$��0''F��/&%-)�*+%*�*+$
.-�)-��%&��'�*+$�'-(�*�%/*-�,�B%��$J0-A%&$,*�*��%�.-�)-��%&�B-*+
#($C0.-/$��8$/%0�$�*+$F�%($�0,%8&$�*��#%F���(.:��/��*�����+$
/�,/$(,�%*�*+$�+$%(*��'�)�����&�%,.���������3�*+%*�-,,�/$,*
#&%-,*-''���+�0&.�,�*�8$�'�(/$.�&-6+*&F�*��8$%(�*+$�/��*��/($%*$.
8F� *+$-(� -,/�)#$*$,*� /�0,�$&�� $�#$/-%&&F� ,�*� -'� *+$� /��*
0&*-)%*$&F�*+$F�8$%(�-��&��-,6�*+$-(�.%F�-,�/�0(*�3�-��*+$($'�($
%##&-/%8&$� *�� *+$� �0''F�:� /%�$�� � ��B$A$(�� B$� ($C$/*� *+$
�0''F�:�%##$&&%*$�/�0,�$&:���066$�*-�,��%*��(%&�%(60)$,*��*+%*
*+$� .-�*(-/*� /�0(*� +%�� )%.$� %� �#$/-'-/� G'-,.-,6H� *+%*� *+$
�0''F�:�*(-%&�/�0,�$&�B$($�-,/�)#$*$,*����&*+�06+�*+$�.-�*(-/*
/�0(*� .-.� )$,*-�,� *+$� �+�)%�$�:� -,$#*,$��� -,� �,$� �'� -*�
�(.$(���.0$�#(�/$���%##$%(��*��($J0-($�*+%*�*+$��+�)%�$��+%A$
,�*-/$�%,.�%,��##�(*0,-*F�*��8$�+$%(.�8$'�($�*+$�.-�*(-/*�/�0(*
/�0&.�($J0-($�*+$)�*��#%F���(.:��'$$�������
���&���)�����&����"
�� .�%*�"���
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2Q WKDW GDWH� LQ DQ RUGHU UHVSRQGLQJ LQ SDUW WR WKH GHIHQGDQWV¶

PRWLRQ WR GHWHUPLQH WKH LWHPV WR EH JRYHUQHG E\ WKH ODZ RI WKH FDVH� WKH
GLVWULFW FRXUW VWDWHG�

,7 ,6 )857+(5 25'(5(' WKDW WKH UXOLQJV PDGH LQ WKH ���
���� DFWLRQ VKDOO EH WKH ODZ RI WKH FDVH LQ WKH ������� DFWLRQ�


,.$(�%##(�#(-%*$�/-(/0)�*%,/$���B$�8$&-$A$�*+%*�-*�B�0&.
,�*�8$�%,�%80�$��'�.-�/($*-�,�'�(�*+$�.-�*(-/*�/�0(*�*��6(%,*�%
A�&0,*%(F�.-�)-��%&��,�*+$�/�,.-*-�,�*+%*�%&&�(0&-,6��'(�)�*+$
�(-6-,%&�%/*-�,�/%((F��A$(�*��*+$�($'-&$.�%/*-�,����-�*(-/*�/�0(*�
+%A$� 8(�%.� .-�/($*-�,� *�� %**%/+� /�,.-*-�,�� *�� A�&0,*%(F
.-�)-��%&��0,.$(��0&$�"�D%ED E�������������0(*+$()�($���$A$(%&
/�0(*�� �'� %##$%&�� +%A$� 0#+$&.� /�,.-*-�,�� �,� A�&0,*%(F
.-�)-��%&���-)-&%(�*��*+$��,$�%*�-��0$�+$($������
���&������-���
�"���� .�%*��� ��D0#+�&.-,6� *+$�.-�*(-/*� /�0(*:���(.$(� *+%*
$I#$(*�*$�*-)�,F�$I/&0.$.�-,�*+$��(-6-,%&�%/*-�,�/�0&.�,�*�8$
($-,*(�.0/$.� -,� *+$� ($'-&$.� %/*-�,E��0��������� ���1�������
.������ ���� �� .� � !2�� � !�� D�*+� �-(�� ����E� D,�*-,6� B-*+
%##(�A%&�*+$�.-�*(-/*�/�0(*:��.$/-�-�,�*��/�,.-*-�,�%�A�&0,*%(F
.-�)-��%&� �,� *+$� #&%-,*-''�� %6($$-,6� *+%*� *+$F� B�0&.� ,�*
�##��$�*+$�0�$��'�$I-�*-,6�.-�/�A$(F�-,�%��08�$J0$,*��0-*E�
�+0��� -'� ,$/$��%(F� '�(� *+$� #(�*$/*-�,� �'� ��(.:�� &$6-*-)%*$
-,*$($�*������
���&���.���������� ���� .�%*���2�������15,*+7

? �,//(5�� ������� O�  2���� %*� 2�"�� *+$� .-�*(-/*� /�0(*� /�0&.
A%&-.&F� -)#��$� *+$� $A-.$,*-%(F� (0&-,6�� '(�)� *+$� �0''F�:
�(-6-,%&�%/*-�,��,�*+$-(�($'-&$.�%/*-�,�

1$� %($� %6%-,� *(�08&$.�� +�B$A$(�� 8F� *+$� .-�*(-/*� /�0(*:�
'%-&0($� *�� 6-A$� ,�*-/$� *�� *+$� �0''F�� *+%*� -*� -,*$,.$.� *�
/�,.-*-�,�*+$�A�&0,*%(F�.-�)-��%&��,�($*%-,-,6�*+$�&%B��'�*+$
/%�$�-,�*+$�($'-&$.�%/*-�,����+$�($/�(.�($A$%&��,��.-�/0��-�,��'
*+%*� /�,.-*-�,� �,� 5%,0%(F� ���� ���!�� B+$,� *+$� �0''F�
($J0$�*$.� %,.� *+$� .-�*(-/*� /�0(*� �(%&&F� 6(%,*$.� %� A�&0,*%(F
.-�)-��%&����+$�'-(�*�)$,*-�,��'�*+$�&%B��'�*+$�/%�$�/�,.-*-�,
%##$%($.� -,� *+$� .-�*(-/*� /�0(*:�� B(-**$,� �(.$(� 6(%,*-,6� *+$
A�&0,*%(F�.-�)-��%&���,�5%,0%(F� "�����!�� �
,�%..-*-�,�� *+$
/�0(*�.-.�,�*��#$/-'F�*+$�)%**$(��*��8$�6�A$(,$.�8F�*+$�&%B��'
*+$�/%�$�0,*-&�%,��(.$(�$,*$($.��,�50,$�����������%'*$(� *+$
�0''F�� %**$)#*$.� *�� ($'-&$� *+$-(� �0-*�

�
� � �+-�� &%/=� �'� ,�*-/$
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$W RUDO DUJXPHQW� FRXQVHO IRU WKH 'XII\V VWDWHG WKDW WKH 'XII\V GR

QRW FRQWHVW WKH GLVWULFW FRXUW¶V GHFLVLRQ WR JUDQW VXPPDU\ MXGJPHQW RQ
VHYHUDO RI WKHLU FODLPV EHIRUH WULDO� WKHUHIRUH� ZH FRQVLGHU RQO\ WKH
DSSURSULDWHQHVV RI WKH GLVWULFW FRXUW¶V GHFLVLRQ WR DSSO\ WR WKH UHILOHG
DFWLRQ DOO UXOLQJV IURP WKH RULJLQDO DFWLRQ UHJDUGLQJ GLVFRYHU\ DQG WKH
DGPLVVLELOLW\ RI HYLGHQFH�

$1' <52&('85(�O� 2!���%*�"������D .�$.������E���
,.$$.�
�0&$� "�D.E� -�� G-,*$,.$.� *�� �$(A$� %�� %� .$*$(($,*� *�� '�(0)
�+�##-,6�%,.�A$I%*-�0�� &-*-6%*-�,�H��'�B+-/+� *+$($�B%��,�
$A-.$,/$�-,�*+-��/%�$���(�2���������
�������2����	0##���2� �
�2���D������%&������E�DJ0�*-,6������������������!��-�1��%�

��%����!���� .���2������D�*+��-(����� EE���
,�%,F�$A$,*��%
.-�*(-/*�/�0(*:��%##&-/%*-�,��'��0&$�"�D.E��&-=$�-*��-)#��-*-�,
�'� *$()�� %,.� /�,.-*-�,�� #0(�0%,*� *���0&$� "�D%ED E�� -�� �*-&&
�08C$/*� *�� ($A-$B� 8F� *+$� %##$&&%*$� /�0(*� '�(� %80�$� �'
.-�/($*-�,����������$1,(/�� �248,//(77( (7 $/�� �225(:6
�('(5$/ <5$&7,&(�O�"��!�P!Q�D2.�$.�����!E���1$�*+$($'�($
8$&-$A$�*+%*��0(�.$/-�-�,�-��-,�+%()�,F�B-*+�*+$�0,.$(�*%,.-,6
�'��0&$�"�D.E�$I#($��$.�-,�*+��$�/%�$��

0� �+�!$�,/�	����'��,/$�"%!+��#���%�/�,���	&��!,�!,
�#����"���)�	&��!,

�+$��0''F��%&���%(60$�*+%*�-*�B%��%,�%80�$��'�.-�/($*-�,�'�(
*+$�.-�*(-/*�/�0(*�*��-)#��$��,�*+$�($'-&$.�%/*-�,�*+$�&%B��'�*+$
/%�$� '(�)� *+$��(-6-,%&� %/*-�,�� ��+$F� /&%-)� *+%*� *+-�� (0&-,6
($,.$($.�*+$)�0,%8&$�*��#($A%-&�-,�*+$�($'-&$.�/%�$���-,/$�*+$
-,$#*,$����'�*+$��0''F�:��(-6-,%&�/�0,�$&�+%.�&$'*��-6,-'-/%,*
6%#�� -,� *+$-(� #(��'�

�
� � �0(*+$()�($�� *+$F�#�-,*� �0*� *+%*� *+$

.-�*(-/*�/�0(*:��(0&-,6�0,.$()-,$��*+$�#�&-/F�8$+-,.��0&$�"��
B+-/+� -�� *�� &$%A$� *+$�#%(*-$�� %�� -'� *+$� �0-*� +%.�,$A$(�8$$,
8(�06+*�������1��������/�/��������&������������"������������

��%����������������������� .�"2��"��D��*��-(������E�����(.��-,
($�#�,�$��#�-,*���0*�*+%*��0&$�"��-��%&���-,*$,.$.�*��#(�*$/*
*+$�.$'$,.%,*�'(�)�0,'%-(,$����-,�%..-*-�,����(.�.-�#0*$��*+$
�0''F�:�/�,*$,*-�,�*+%*�*+$�.-�*(-/*�/�0(*:��(0&-,6��&$'*�*+$)
0,%8&$�*��#($A%-&�-,�*+$-(�/%�$����+$($'�($����(.�0(6$��*+%*�*+$
.-�*(-/*�/�0(*:��(0&-,6�.-.�,�*�/�,�*-*0*$�%,�%80�$��'�.-�/($*-�,�
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DXWKRULW\ RYHU OLWLJDQWV�´ 5RDGZD\ ([SUHVV� ,QF� Y� 3LSHU� ��� 8�6� ����

��� �������

1$� %&��� +�&.� *+%*� -*�B%�� %,� %80�$� �'� .-�/($*-�,� '�(� *+$
.-�*(-/*�/�0(*�*��B%-*�0,*-&�50,$��'������*��.$*$()-,$�*+$�/��*�
'�(�B+-/+�*+$��0''F��B�0&.�8$�($�#�,�-8&$����*�*+$�*-)$�*+%*
*+$� �0''F�� )�A$.� A�&0,*%(-&F� *�� .-�)-��� *+$� %/*-�,�� *+$F
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