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XQGHU WKH $'$´�� &DVVLG\ Y� 'HWURLW (GLVRQ &R�� ��� )��G ���� ������

��WK &LU� ����� �DIILUPLQJ MXGJPHQW IRU WKH GHIHQGDQW EHFDXVH� LQ

SURSRVLQJ ³RQO\ JHQHUDO DQG YDJXH DFFRPPRGDWLRQV� VXFK DV D WUDQVIHU WR

D SRVLWLRQ LQ DQ DOOHUJHQ�IUHH HQYLURQPHQW�´ WKH SODLQWLII GLG QRW VDWLVI\

KHU EXUGHQ RI SURYLQJ WKDW WKHUH ZDV D SRVLWLRQ ZLWKLQ WKH FRPSDQ\ IRU

ZKLFK VKH ZDV TXDOLILHG DQG WR ZKLFK UHDVVLJQPHQW ZRXOG KDYH EHHQ D

UHDVRQDEOH DFFRPPRGDWLRQ´�� &RQNOLQ Y� &LW\ RI (QJOHZRRG� ���� :/

������ ��WK &LU� 2FW� �� ����� �QRWLQJ LQ DIILUPLQJ MXGJPHQW IRU WKH

GHIHQGDQW WKDW WKH MRE WKDW WKH SODLQWLII LQLWLDOO\ UHTXHVWHG GLG QRW H[LVW

ZLWKLQ WKH FRPSDQ\ DQG WKDW WKH SODLQWLII ³QHYHU DSSOLHG´ IRU WKH RWKHU

SRVLWLRQ WR ZKLFK KH DUJXHG KH VKRXOG KDYH EHHQ WUDQVIHUUHG�� %REDFN Y�
*HQHUDO 0RWRUV &RUS�� ���� :/ ���� ��WK &LU� -DQ� �� ����� �DIILUPLQJ

MXGJPHQW IRU WKH GHIHQGDQW EHFDXVH WKH SODLQWLII UHIXVHG WR DFFHSW VHYHQ

SRVLWLRQV RIIHUHG WR KLP E\*0DQG IDLOHG WR SUHVHQW HYLGHQFH WKDW KH ZDV

FDSDEOH RI SHUIRUPLQJ WKH HVVHQWLDO IXQFWLRQV RI WKH MREV LQ ZKLFK KH ZDV

LQWHUHVWHG�� %ULFNHUV Y� &OHYHODQG %G� RI (GXF�� ��� )��G ���� ��� ��WK

&LU� ����� �DIILUPLQJ MXGJPHQW IRU WKH GHIHQGDQW EHFDXVH WKH SODLQWLII

FRXOG QRW SHUIRUP WKH HVVHQWLDO IXQFWLRQV RI WKH RQH MRE WR ZKLFK VKH

VRXJKW WR EH UHDVVLJQHG��
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7KH GLVWULFW FRXUW DGRSWHG WKH IRUHJRLQJ VXPPDU\ RI IDFWV IURP

.&&¶V EULHI LQ VXSSRUW RI LWV PRWLRQ IRU VXPPDU\ MXGJPHQW� 7KH GLVWULFW
FRXUW GHVLJQDWHG WKHVH IDFWV DV ³XQGLVSXWHG´ EHFDXVH %XUQV DJUHHG WKDW
WKH IDFWV ZHUH ³HVVHQWLDOO\ FRUUHFW�´
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6HH 0RQHWWH Y� (OHFWURQLF 'DWD 6\VWHPV� ,QF�� �� )��G ����� ����

��WK &LU� ����� �KROGLQJ WKDW ³WKH GLVDEOHG LQGLYLGXDO EHDUV WKH LQLWLDO
EXUGHQ RI SURSRVLQJ DQ DFFRPPRGDWLRQ DQG VKRZLQJ WKDW WKDW
DFFRPPRGDWLRQ LV REMHFWLYHO\ UHDVRQDEOH´ DQG WKDW WKH GHIHQGDQW ZDV
HQWLWOHG WR SUHYDLO EHFDXVH WKH SODLQWLII¶V SURSRVHG DFFRPPRGDWLRQ RI
UHPDLQLQJ RQ XQSDLG PHGLFDO OHDYH XQWLO DQRWKHU FXVWRPHU VHUYLFH RU
UHFHSWLRQLVW SRVLWLRQ RSHQHG XS ZDV QRW D ³UHDVRQDEOH DFFRPPRGDWLRQ
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6HH DOVR WKH GHSRVLWLRQ WHVWLPRQ\ RI 7HUUL $US� WKH HPSOR\HH ZKR

LQWHUYLHZHG %XUQV IRU WKH WHO�VHOO SRVLWLRQ�
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$OWKRXJK WKH 6XSUHPH &RXUW KDV KHOG WKDW FRXUWV PD\ ORRN WR WKH
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LQIRUPHG MXGJPHQW WR ZKLFK FRXUWV PD\ SURSHUO\ UHVRUW >IRU@ JXLGDQFH´��
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6HH 0F.D\� ��� )��G DW ����:LOOLDPV� ��� )��G DW ����'XWFKHU Y�

,QJDOOV 6KLSEXLOGLQJ� �� )��G ���� ������ ��WK &LU� ����� �VWDWLQJ WKDW
³>R@WKHU PDMRU OLIH DFWLYLWLHV FRXOG LQFOXGH OLIWLQJ� UHDFKLQJ� VLWWLQJ� RU
VWDQGLQJ´��

7KH 6XSUHPH &RXUW KDV� KRZHYHU� TXHVWLRQHG LQ GLFWD ZKHWKHU
³ZRUNLQJ´ VKRXOG EH FRQVLGHUHG DPDMRU OLIH DFWLYLW\ XQGHU WKH $'$� 6HH
6XWWRQ Y� 8QLWHG $LU /LQHV� ,QF�� ��� 6� &W� ���� ������ �KROGLQJ WKDW WKH
³GHWHUPLQDWLRQ RI ZKHWKHU DQ LQGLYLGXDO LV GLVDEOHG VKRXOG EH PDGH ZLWK
UHIHUHQFH WRPHDVXUHV WKDWPLWLJDWH WKH LQGLYLGXDO¶V LPSDLUPHQW� LQFOXGLQJ�
LQ WKLV LQVWDQFH� H\HJODVVHV DQG FRQWDFW OHQVHV´�� ,Q 6XWWRQ� WKH &RXUW
HQWHUWDLQHG RQ WKH PHULWV WKH SODLQWLIIV¶ FODLP WKDW WKH\ ZHUH VXEVWDQWLDOO\
OLPLWHG LQ WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ� EXW UHPDUNHG WKDW ³WKHUH PD\
EH VRPH FRQFHSWXDO GLIILFXOW\ LQ GHILQLQJ µPDMRU OLIH DFWLYLWLHV¶ WR LQFOXGH
ZRUN�´ ,G� DW ����� $V WKH &RXUW ZHQW RQ WR H[SODLQ� ³HYHQ WKH ((2&
KDV H[SUHVVHG UHOXFWDQFH WR GHILQH µPDMRU OLIH DFWLYLWLHV¶ WR LQFOXGH
ZRUNLQJ DQG KDV VXJJHVWHG WKDW ZRUNLQJ EH YLHZHG DV D UHVLGXDO OLIH
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,Q VXSSRUW RI LWV SRVLWLRQ� .&& UHOLHV RQ WKH )RXUWK &LUFXLW¶V

GHFLVLRQ LQ:LOOLDPV WKDW D WZHQW\�ILYH SRXQG OLIWLQJ UHVWULFWLRQ FRXOG QRW�
DV D PDWWHU RI ODZ� VXEVWDQWLDOO\ OLPLW WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ�
:LOOLDPV� ��� )��G DW ���� +RZHYHU� WKH )RXUWK &LUFXLW¶V GHFLVLRQ RQ WKLV
LVVXH FRQIOLFWV ZLWK WKH $'$¶V GLUHFWLYHV WKDW WKH GHWHUPLQDWLRQ ZKHWKHU

DQ LPSDLUPHQW VXEVWDQWLDOO\ OLPLWV D PDMRU OLIH DFWLYLW\ PXVW EH PDGH RQ

DQ LQGLYLGXDO EDVLV� DQG WKDW WKH LPSDLUHG LQGLYLGXDO¶V DELOLW\ WRZRUNPXVW

EH FRPSDUHG QRW ZLWK ³DQ DYHUDJH SHUVRQV¶V DELOLWLHV�´ LELG�� EXW ZLWK WKH

DELOLWLHV RI D SHUVRQ ZLWK ³FRPSDUDEOH WUDLQLQJ� VNLOOV DQG DELOLWLHV�´ ��

&�)�5� � �������M�����L�� VHH 0F.D\� ��� )��G DW ���� 'H3DROL Y� $EERWW
/DERUDWRULHV� ��� )��G ���� ��� ��WK &LU� ����� �WKH GHWHUPLQDWLRQ
ZKHWKHU DQ LQGLYLGXDO LV ³GLVDEOHG´ XQGHU WKH $'$ LV ³DQ LQGLYLGXDOL]HG
RQH� DQG PXVW EH GHWHUPLQHG RQ D FDVH�E\�FDVH EDVLV´�� ,W LV REYLRXV WKDW
D OLIWLQJ UHVWULFWLRQ ZRXOG VXEVWDQWLDOO\ OLPLW D PDQXDO ODERUHU¶V DELOLW\ WR
ZRUN WR D IDU JUHDWHU H[WHQW WKDQ LW ZRXOG OLPLW WKDW RI DQ DFFRXQWDQW�
ODZ\HU� RU WHDFKHU� 6HH� H�J�� *XWULGJH� ��� )��G DW ������ �KROGLQJ WKDW
D OLIWLQJ UHVWULFWLRQ GLG QRW VXEVWDQWLDOO\ OLPLW D FRPSXWHU WHFKQLFLDQ¶V
DELOLW\ WR HQJDJH LQ WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ��
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