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QRW KDYH EHHQ VXEMHFW WR WKLV SUHIHUHQFH DWWDFN E\ WKH EDQNUXSWF\ WUXVWHH�
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7KH UHFRUG GRHV QRW GLVFORVH WKH ILQDO RXWFRPH RI WKH EDQNUXSWF\
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6HFWLRQ ��� SURYLGHV� LQ UHOHYDQW SDUW�

��� 7KH ULJKWV DQG GXWLHV RI WKH SDUWLHV ZLWK UHVSHFW WR DQ
LVVXH LQ FRQWUDFW DUH GHWHUPLQHG E\ WKH ORFDO ODZ RI WKH VWDWH
ZKLFK� ZLWK UHVSHFW WR WKDW LVVXH� KDV WKH PRVW VLJQLILFDQW
UHODWLRQVKLS WR WKH WUDQVDFWLRQ DQG WKH SDUWLHV � � � �

��� ,Q WKH DEVHQFH RI DQ HIIHFWLYH FKRLFH RI ODZ E\ WKH
SDUWLHV �VHH � ����� WKH FRQWDFWV WR EH WDNHQ LQWR DFFRXQW � � � WR
GHWHUPLQH WKH ODZ DSSOLFDEOH WR DQ LVVXH LQFOXGH�

�D� WKH SODFH RI FRQWUDFWLQJ�
�E� WKH SODFH RI QHJRWLDWLRQ RI WKH FRQWUDFW�
�F� WKH SODFH RI SHUIRUPDQFH�
�G� WKH ORFDWLRQ RI WKH VXEMHFW PDWWHU RI WKH FRQWUDFW�

DQG
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:H QRWH WKDW 7UL�&RXQW\ DSSDUHQWO\ GLG DVVHUW WKHVH PDWWHUV DV

DIILUPDWLYH EUHDFK�RI�FRQWUDFW FODLPV LQ D VXLW EURXJKW DJDLQVW :DOODFH
+DUGZDUH LQ .HQWXFN\ VWDWH FRXUW RQ 'HFHPEHU ��� ����� DQG WKDW
:DOODFH +DUGZDUH LQ WXUQ EURXJKW D EUHDFK�RI�FRQWUDFW VXLW DJDLQVW 7UL�
&RXQW\ MXVW WZR GD\V ODWHU� ,Q D VHWWOHPHQW GDWHG 'HFHPEHU ��� ����� WKH
SDUWLHV DJUHHG WR DOORZ :DOODFH +DUGZDUH WR UHSRVVHVV WKH LQYHQWRU\ LW
KDG VROG WR 7UL�&RXQW\� EXW H[SUHVVO\ GHFOLQHG WR ZDLYH DQ\ RI WKHLU ULJKWV
RU FDXVHV RI DFWLRQ DJDLQVW HDFK RWKHU� �-�$� DW �����
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,QGHHG� JLYHQ %LOO $EUDPV¶ FRQWHQWLRQ WKDW KH UHIXVHG WR VLJQ WKH

*XDUDQW\� LW FDQQRW EH VDLG WKDW KH DQG KLV EURWKHU ZHUH VRPHKRZ
FRPSHOOHG WR H[HFXWH LW�
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,Q WKLV UHJDUG� LW LV ZRUWK QRWLQJ WKDW LQ +DUULV &RUS�� ZH DSSOLHG

2KLR UDWKHU WKDQ .HQWXFN\ ODZ LQ UHVROYLQJ RQH RI WKH FODLPV DW LVVXH�
QRWZLWKVWDQGLQJRXU LQLWLDO UHFRJQLWLRQ RI WKH.HQWXFN\ FRXUWV¶ SUHIHUHQFH
IRU FKRRVLQJ WKHLU RZQ ODZ� ,Q VR KROGLQJ� ZH FKDUDFWHUL]HG WKLV FODLP DV
³TXDVL�FRQWUDFWXDO´ LQ QDWXUH� DQG GLVWLQJXLVKHG ³WKH TXHVWLRQ RI
QHJOLJHQFH� XQTXHVWLRQDEO\ DQ LVVXH WR EH UHVROYHG XQGHU WKH ODZV RI
.HQWXFN\� ZLWK WKH TXHVWLRQ RI WKH ULJKWV RI WKH SDUWLHV XQGHU D FRQWUDFW
RI HPSOR\PHQW�´ ZKHUH ZH GHWHUPLQHG WKDW 2KLR ODZ VKRXOG JRYHUQ�
+DUULV &RUS�� ��� )��G DW �����
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7KXV� 3DLQH IHDWXUHG WKH VRPHZKDW XQXVXDO FLUFXPVWDQFH WKDW

.HQWXFN\ UHVLGHQWV VRXJKW WR HQIRUFH WKH FKRLFH�RI�ODZ FODXVH VHOHFWLQJ
DQRWKHU VWDWH¶V ODZ� ZKLOH WKH RXW�RI�VWDWH GHIHQGDQW VRXJKW WR DSSO\ ORFDO
.HQWXFN\ ODZ�

�������.� ���������� #�<�	���5/�5���� 5;!� C24����;<D� C&1+�
&00./%-+� .-� 
-/.&-&�� 91+� 9�+,� /).E%)� &-/� $&��%-8%)� A%)%
2%-+1034�)%�./%-+��&-/�+).$�9%8&-�+,%)%D���=��+��(�+,%�%�0&�%�
/./�-�+�(%&+1)%�0,�.0%��(�'&A�$)�E.�.�-��6�!������
��
��&-/
	��$��(�)�%@&*$'%��/./�-�+�6�&-/�-�-%�.-E�'E%/�+,%�&''%8%/
9)%&0,��(�&��+&-/&)/�0�**%)0.&'�0�-+)&0+�

��


-�0�-+)&�+�� +A���(� +,%�0&�%��0.+%/�94�+,%�$&)+.%��&-/�+,%
�.�+).0+���1)+� /./� .-E�'E%� 0�**%)0.&'� 0�-+)&0+��� ��.)�+�� .-
���������'��6*�����)�����,�����,� ���< ;�	���5/� ���C24���+�
�$$�� ���<D�� +,%� 2%-+1034� ��1)+� �(� �$$%&'�� &//)%��%/� &
0�-+)&0+�(�)�+,%��&'%��(�'&-/�.-�2%-+1034��A,.0,�$)�E./%/�+,&+
�%@&�� '&A�A�1'/�8�E%)-�� ��,%�$'&.-+.((��%''%)���&�8)�1$��(
F�.-+�E%-+1)%)���A%)%�2%-+1034�)%�./%-+���A,.'%�+,%�/%(%-/&-+
914%)���&�Q1.-+&��A&�� &��%@&�� 0�)$�)&+.�-� +,&+�A.�,%/� +�
91.'/�&�*�+%'��-�+,%�$)�$%)+4����.E%�4%&)��&(+%)�+,%��&'%�A&�
0�*$'%+%/��+,%�$'&.-+.((��&/E.�%/��&�Q1.-+&�+,&+�+,%4�$'&--%/
+�� �%''� &-� &/F&0%-+� $&)0%'� �(� $)�$%)+4� +�� &-�+,%)�914%)� (�)
$1)$��%���(�0�-�+)10+.-8�&�0�*$%+.-8�*�+%'����,%-��&�Q1.-+&
)%�$�-/%/�+,&+�+,.��A�1'/�9)%&0,�+,%�$&)+.%�G�&8)%%*%-+��+,%
$'&.-+.((��9)�18,+��1.+���%%3.-8�&�/%0'&)&+.�-�+,&+�%-(�)0%*%-+
�(�+,%�&8)%%*%-+�A&��9&))%/�94�&��%@&��(�1)�4%&)��+&+1+%��(
'.*.+&+.�-��

��

��������� !�"���# ����� ��!���"����
��

���	#��$���������

  

��
$V QRWHG HDUOLHU� %LOO $EUDPV FODLPV WKDW KH GLG QRW VLJQ WKH

*XDUDQW\� )RU SXUSRVHV RI RXU SUHVHQW GLVFXVVLRQ RQO\� KRZHYHU� ZH ZLOO
DVVXPH WKDW KH LV D JXDUDQWRU RI 7UL�&RXQW\¶V LQGHEWHGQHVV WR :DOODFH
+DUGZDUH�
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,Q DGGLWLRQ� ZH QRWH WKDW 3DLQH¶V FKRLFH�RI�ODZ UXOLQJ ZDV

HVVHQWLDOO\ GLFWD� DV WKH &RXUW QH[W FRQFOXGHG WKDW /D 4XLQWD FRXOG WLPHO\
DVVHUW D EUHDFK�RI�FRQWUDFW FODLP HYHQ XQGHU WKH 7H[DV IRXU�\HDU VWDWXWH
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7KXV� DV LQ3DLQH� WKH .HQWXFN\ UHVLGHQW VRXJKW WR DSSO\0LFKLJDQ

ODZ�ZKLOH WKH RXW�RI�VWDWH GHIHQGDQWPDLQWDLQHG WKDW.HQWXFN\ ODZVKRXOG
JRYHUQ�
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7KH 'LVWULFW &RXUW DOVR UHOLHG RQ .\� 5HY� 6WDW� $QQ� � ������� LQ

GLVPLVVLQJ &RXQW ,, RI :DOODFH +DUGZDUH¶V DPHQGHG FRPSODLQW� &RXQW
,, UHVWV XSRQ WKH 2SHUDWLQJ $JUHHPHQW� ZKLFK� XQOLNH WKH *XDUDQW\� ODFNV
D FKRLFH�RI�ODZ SURYLVLRQ� ,Q OLJKW RI WKLV VLJQLILFDQW GLVWLQFWLRQ� ZH
DIILUP WKH 'LVWULFW &RXUW¶V GLVPLVVDO RI &RXQW ,,� ILQGLQJ QR HUURU LQ LWV
GHFLVLRQ WR DSSO\ .HQWXFN\ ODZ²DQG VSHFLILFDOO\ � �������² LQ UXOLQJ
WKDW WKH 2SHUDWLQJ $JUHHPHQW GLG QRW RSHUDWH WR UHQGHU WKH $EUDPV
EURWKHUV SHUVRQDOO\ OLDEOH IRU 7UL�&RXQW\¶V GHEW�

'&A�.��+��1$,�'/�0'%&)'4�&�0%)+&.-%/�&-/�-%8�+.&+%/�0�-+)&0+
).8,+���� &-/� �$19'.0� $�'.04� .-� 2%-+1034� (&E�)�� $&)+.%�G
()%%/�*�+��0�-+)&0+�(�)��19�+&-+.E%�).8,+�����3�� ����(�<��$
%*

�&���������	1$$��&+��5! �����+,.-8�.-�+,%�)%0�)/�9%(�)%�1�
�188%�+��+,&+�+,%��9)&*��9)�+,%)��'&03%/�3-�A'%/8%��(���)�&-
�$$�)+1-.+4�+��)%E.%A��+,%�+%)*���(�+,%�L1&)&-+4�+,%4�A%)%
9%.-8�&�3%/� +�� �.8-�� .-0'1/.-8� .+�� 0,�.0%��(�'&A�$)�E.�.�-�
�,%4�)%0%.E%/�+,%�9%-%(.+��(�+,%�9&)8&.-�.-�+,.��+)&-�&0+.�-
A,%-� �&''&0%� �&)/A&)%� %@+%-/%/� 0)%/.+� &-/� $)�E./%/
.-E%-+�)4�+,&+�&''�A%/�+,%*�+���$%-�+,%.)�,&)/A&)%��+�)%����%
�%%�-��)%&��-�+��/%-4��&''&0%��&)/A&)%�&�9%-%(.+�(�)�A,.0,
.+�9&)8&.-%/�.-�+,.���&*%�+)&-�&0+.�-�6�-&*%'4��+,%�).8,+�+�
&$$'4� �%--%��%%� '&A� .-� 0�-�+)1.-8� &-/� %-(�)0.-8� +,%
L1&)&-+4�� � �00�)/.-8'4�� A%� )%E%)�%� +,%� �.�+).0+� ��1)+G�
&$$'.0&+.�-��(�2%-+1034�'&A�.-�)%��'E.-8��&''&0%��&)/A&)%G�
9)%&0,��(�81&)&-+4�0'&.*��&-/�A%�)%.-�+&+%�&-/�)%*&-/�+,.�
0'&.*� +�� +,%� '�A%)�0�1)+� (�)� &/F1/.0&+.�-�1-/%)��%--%��%%
'&A�

��

�� ���� 	6��#�� ��������� 	��� �����+�&� ��� 	������ ����

���� .������%���)�
�����%����)���������
��������"
*�++�%��,��&-���.��
+��#��


-� ,.�� &-�A%)� +���&''&0%� �&)/A&)%G�� .-.+.&'� 0�*$'&.-+�
��--.%��9)&*��&''%8%/�+,&+�,.��$1)$�)+%/�'.&9.'.+4�1-/%)�+,%
L1&)&-+4�A&�� )%/10%/� �)� %'.*.-&+%/� 94� E.)+1%� �(��&''&0%
�&)/A&)%G��$).�)�9)%&0,��(�.+��&8)%%*%-+�A.+,��).���1-+4�
=�)%� �$%0.(.0&''4�� ,%� &''%8%/� .-� ,.�� &-�A%)� +,&+� �&''&0%
�&)/A&)%� �(&.'%/� +�� $)�E./%� 0�*$%+%-+� &��.�+&-0%� .-� +,%
*&.-+%-&-0%� �(� $)�$%)� .-E%-+�)4� '%E%'��� (&.'%/� +�� $)�E./%



 ! ����� ��!���"����
��

���	#��$���������

��������� !�"���#

WKDW WKLV UHVXOW FRPSRUWV ZLWK 5HVWDWHPHQW � ��� DQG LWV FRPPHQWDU\�
ZKLFK VWDWHV WKDW ³>W@KH PRUH FORVHO\ WKH VWDWH RI WKH FKRVHQ ODZ LV UHODWHG
WR WKH FRQWUDFW DQG WKH SDUWLHV� WKH PRUH IXQGDPHQWDO PXVW EH WKH SROLF\
RI WKH VWDWH RI WKH RWKHUZLVH DSSOLFDEOH ODZ WR MXVWLI\ GHQ\LQJ HIIHFW WR WKH
FKRLFH�RI�ODZ SURYLVLRQ�´ 5HVWDWHPHQW �6HFRQG� RI &RQIOLFW RI /DZV
� ��� FPW� J� 8SRQ DSSO\LQJ WKLV ³VOLGLQJ VFDOH´ DSSURDFK KHUH� ZH
FRQFOXGH WKDW .HQWXFN\¶V LQWHUHVW LV QRW VR ³IXQGDPHQWDO�´ XQGHU WKH IDFWV
RI WKLV FDVH� WR UHQGHU WKH *XDUDQW\¶V FKRLFH�RI�ODZ SURYLVLRQ
XQHQIRUFHDEOH�
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,Q WKH FRXUW EHORZ� :DOODFH +DUGZDUH DUJXHG WKDW 8&& � �����

VKRXOG DSSO\ WR WKH*XDUDQW\ DQG LWV FKRLFH�RI�ODZ SURYLVLRQ� EHFDXVH WKH
*XDUDQW\ ZDV LQWHQGHG WR VHUYH DV DGGLWLRQDO VHFXULW\ IRU DQ XQGHUO\LQJ
VDOH RI JRRGV JRYHUQHG E\ $UWLFOH � RI WKH 8&&� 7KH 'LVWULFW &RXUW
UHMHFWHG WKLV FRQWHQWLRQ� UHO\LQJ RQ WZR )LIWK &LUFXLW GHFLVLRQV KROGLQJ
WKDW ³>W@KH H[HFXWLRQ RI D JXDUDQW\ LV QRW D &RGH WUDQVDFWLRQ�´ ��������
2S� DW ���� -�$� DW ������ �FLWLQJ 8QLZHVW 0RUWJDJH &R� Y� 'DGHFRU
&RQGRPLQLXPV� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ DQG TXRWLQJ ($&
&UHGLW &RUS� Y� .LQJ� ��� )��G ����� ���� ��WK &LU� �������� :DOODFH
+DUGZDUH DSSDUHQWO\ KDV DEDQGRQHG WKLV DUJXPHQW RQ DSSHDO� �6HH
$SSHOODQW¶V %U� DW ��� Q�����

7KLV LVVXH� KDG :DOODFH +DUGZDUH HOHFWHG WR SXUVXH LW� ZRXOG KDYH
EHHQ D FORVH RQH� 2Q RQH KDQG� WKH ORZHU FRXUW¶V UXOLQJ FRPSRUWV ZLWK
WKH �DGPLWWHGO\ VSDUVH� FDVH ODZ RQ WKLV LVVXH� :KLOH ZH KDYH QHYHU
FRQVLGHUHG ZKHWKHU D JXDUDQW\ H[HFXWHG LQ FRQQHFWLRQ ZLWK D 8&&
WUDQVDFWLRQ LV LWVHOI JRYHUQHG E\ WKH 8&&� WKRVH FRXUWV WKDW KDYH
DGGUHVVHG WKLV TXHVWLRQ KDYH XQDQLPRXVO\ KHOG WKDW VXFK JXDUDQWLHV DUH
VHSDUDWH DJUHHPHQWV QRW UHDFKHG E\ WKH 8&&� 6HH� H�J�� )',& Y� 1REOHV�
��� )��G ���� ��� ��WK &LU� ������ 8QLZHVW 0RUWJDJH� ��� )��G DW ����
��� ($& &UHGLW &RUS�� ��� )��G DW ����� 8QLRQ 3ODQWHUV 1DW¶O %DQN Y�
0DUNRZLW]� ��� )� 6XSS� ���� ��� �:�'� 7HQQ� ������ *XDUDQWRU
3DUWQHUV Y� +XII� ��� 6�:��G ��� �� �7HQQ� &W� $SS� ������ %URRNV Y�
8QLWHG .HQWXFN\ %DQN� ��� 6�:��G ���� ��� �.\� &W� $SS� ������
0RUHRYHU� WKH GHFLVLRQ PRVW FORVHO\ RQ SRLQW� 8QLZHVW 0RUWJDJH�
VTXDUHO\ KHOG WKDW FRPPRQ�ODZ UDWKHU WKDQ8&& FKRLFH�RI�ODZ SULQFLSOHV
JRYHUQHG WKH JXDUDQW\ DW LVVXH LQ WKDW FDVH� <HW� ZH UHFRJQL]H WKDW WKHUH
LV D GHJUHH RI LQFRQVLVWHQF\ LQ WKH UHVXOW KHUH� ZKHUH :DOODFH +DUGZDUH
LV GHQLHG WKH EHQHILW RI 8&& � ����� EXW� DV GLVFXVVHG EHORZ� WKH $EUDPV
EURWKHUV DUH SHUPLWWHG WR DVVHUW GHIHQVHV DULVLQJ IURP 7UL�&RXQW\¶V
XQGHUO\LQJ8&&�EDVHG VDOH�RI�JRRGV WUDQVDFWLRQZLWK:DOODFH+DUGZDUH�
)XUWKHU� LW PDNHV VHQVH WR YLHZ WKH *XDUDQW\ DV SDUW DQG SDUFHO RI D 8&&
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VDOH�RI�JRRGV WUDQVDFWLRQ� UDWKHU WKDQ DV D ZKROO\ VHSDUDWH XQGHUWDNLQJ�
ZKHUH WKH IRUPHU QHYHU ZRXOG KDYH H[LVWHG ZLWKRXW WKH ODWWHU�
1HYHUWKHOHVV� LQ OLJKW RI RXU VHSDUDWH FRPPRQ�ODZ EDVLV IRU FRQFOXGLQJ
WKDW WKH *XDUDQW\¶V FKRLFH�RI�ODZ FODXVH LV HQIRUFHDEOH� ZH OHDYH WKLV
LQWHUHVWLQJ TXHVWLRQ IRU DQRWKHU GD\�
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