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:RUNPDQ ZDV WHFKQLFDOO\ FRQYLFWHG RI ILUVW�GHJUHH PXUGHU XQGHU

7HQQHVVHH &RGH � ���������D� ������� VSHFLILFDOO\ �PXUGHU LQ WKH
SHUSHWUDWLRQ RI D UREEHU\�� $W WKDW WLPH� ILUVW�GHJUHH SUHPHGLWDWHGPXUGHU
DQG ILUVW�GHJUHH IHORQ\PXUGHU ZHUH ERWK GHILQHG E\ WKLV VDPH VXEVHFWLRQ
RI WKH 7HQQHVVHH &RGH� ,W LV LPSRUWDQW WR QRWH� KRZHYHU� WKDW WKH WKHRU\
ZKLFK WKH SURVHFXWLRQ XVHG WR WU\ WKLV FDVH IRFXVHG RQ WKH IDFW WKDW WKH
SURVHFXWLRQ EHOLHYHG WKDW:RUNPDQ
V EXOOHW DFWXDOO\ NLOOHG /W� 2OLYHU� QRW
WKDW /W� 2OLYHU GLHG GXULQJ WKH FRXUVH RI D UREEHU\ ZKLFK :RUNPDQ
IDFLOLWDWHG� ,Q IDFW� WKH MXU\ LQVWUXFWLRQV VSHFLILFDOO\ VWDWHG WKDW LQ RUGHU
IRU WKH MXU\ WR FRQYLFW :RUNPDQ RI �PXUGHU GXULQJ WKH SHUSHWUDWLRQ RI D
UREEHU\�� RU ILUVW�GHJUHH IHORQ\ PXUGHU� WKH MXU\ PXVW FRQFOXGH WKDW
:RUNPDQ DFWXDOO\ NLOOHG 2OLYHU GXULQJ WKH FRPPLVVLRQ RI D IHORQ\� 6HH
-RLQW $SSHQGL[ DW ��� ,W LV XQFOHDU ZKHWKHU RU QRW WKH WULDO FRXUW
V
FRQFOXVLRQ WKDW 0U� :RUNPDQ PXVW KDYH FRPPLWWHG WKH PXUGHU KLPVHOI
LQ RUGHU WR EH OLDEOH IRU IHORQ\�PXUGHU ZDV LQ HUURU LQ WKLV FDVH� :KLOH
7HQQHVVHH KDV FOHDUO\ HVWDEOLVKHG WKDW GHDWKV FDXVHG E\ D GHIHQGDQW
V
RWKHU DFFRPSOLFHV PD\ EH DWWULEXWHG WR WKH GHIHQGDQW XQGHU WKH IHORQ\�
PXUGHU VWDWXWH� LW DSSHDUV WKDW 7HQQHVVHH KDV QHYHU VSRNHQ RQ WKH VXEMHFW
RI ZKHWKHU D GHDWK FDXVHG E\ VRPHRQH XQDIILOLDWHGZLWK WKH SHUSHWUDWRU RI
WKH XQGHUO\LQJ IHORQ\ ZLOO VXSSRUW D FRQYLFWLRQ IRU ILUVW�GHJUHH IHORQ\
PXUGHU� 7KH OHDGLQJ FDVH RQ WKH WRSLF� VWLOO TXRWHG WRGD\� GLG QRW
GHWHUPLQH WKDW D IHORQ\�PXUGHU SURVHFXWLRQ DURVH IURP DQ\ GHDWK FDXVHG
E\ WKH FRPPLVVLRQ RI D IHORQ\� EXW UDWKHU VWDWHG�

,W PXVW EH D NLOOLQJ LQ WKH SXUVXLW RI DQ XQODZIXO DFW WKDW DOO ZHUH
HQJDJHG LQ� DQG LQ FDUU\LQJ RXW WKH RULJLQDO GHVLJQ� LI DQ\ RQH RI
WKH SDUW\ NLOO DQ\ RQH WKDW RSSRVH WKHP� LW ZRXOG EH PXUGHU LQ DOO
WKH UHVW RI WKH FRPSDQ\ WKDW FRPH ZLWK WKH LQWHQW WR GR WKDW
XQODZIXO DFW� WKRXJK WKHUH ZDV QR H[SUHVV LQWHQWLRQ WR NLOO DQ\
SHUVRQ LQ WKH ILUVW HQWHUSULVH� EHFDXVH� WKH ODZ SUHVXPHV WKH\
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FRPH WR PDNH JRRG WKHLU GHVLJQV DJDLQVW DOO RSSRVLWLRQ�
0RRG\ Y� 6WDWH� �� 7HQQ� ��� �6�&W� ������ ,W VHHPV� WKHQ� WKDW 7HQQHVVHH
FRXUWV UHTXLUH WKDW LQ RUGHU IRU D GHIHQGDQW WR EH FRQYLFWHG RI IHORQ\
PXUGHU IRU D PXUGHU ZKLFK KH GLG QRW KLPVHOI FRPPLW� WKH SHUVRQ ZKR
FRPPLWWHG WKH PXUGHU PXVW KDYH KDG DW OHDVW WKH LQWHQW UHTXLUHG RI WKH
GHIHQGDQW� ZKLFK LV WKH LQWHQW WR FRPPLW WKH XQGHUO\LQJ IHORQ\� 7KLV
ZRXOG QRW EH DQ XQUHDVRQDEOH UXOH�

:H GR QRW EHOLHYH WKDW WKH GHFLVLRQ RI D MXU\ ZKLFK ZDV LQVWUXFWHG WR
GHWHUPLQH WKDW :RUNPDQ DFWXDOO\ FDXVHG WKH GHDWK RI /W� 2OLYHU E\ KLV
RZQ KDQG FDQ EH VDOYDJHG XQGHU WKHVH FLUFXPVWDQFHV LI :RUNPDQ LV DEOH
WR VKRZ WKDW ZLWKKHOG HYLGHQFH FRXOG KDYH FRQYLQFHG D MXU\ WKDW 2OLYHU
ZDV NLOOHG E\ �IULHQGO\ ILUH�� $OWHUQDWLYHO\� LW LV REYLRXV WKDW LI WKH MXU\
KDG KDUERUHG GRXEWV DERXW ZKHWKHU :RUNPDQ
V EXOOHW NLOOHG /W� 2OLYHU�
WKHQ WKDW MXU\ ZRXOG KDYH KDG D FRQVLGHUDEO\ PRUH GLIILFXOW WLPH
VHQWHQFLQJ :RUNPDQ WR GHDWK� DQG SHUKDSV ZRXOG QRW KDYH GRQH VR�
7KHUHIRUH� ZH FRQFOXGH WKDW LW LV RXU GXW\ DW WKLV VWDJH RI WKH SURFHHGLQJV
WR GHWHUPLQH ZKHWKHU RU QRW :RUNPDQ KDV DOOHJHG HYLGHQFH ZKLFK ZRXOG
WHQG WR VKRZ WKDW KLV EXOOHW GLG QRW NLOO /W� 2OLYHU� DQG WKDW VXFK HYLGHQFH�
LI WKH VWDQGDUGV RXWOLQHG LQ WKH UHVW RI WKLV RSLQLRQ DUH PHW� ZRXOG VXIILFH
WR MXVWLI\ DW WKH OHDVW D QHZ VHQWHQFLQJ KHDULQJ LI QRW D QHZ WULDO LQ WKLV
FDVH�

�
)RU WKH FRPSOHWH IDFWXDO DQG SURFHGXUDO KLVWRU\ RI WKH VWDWH FRXUW

SURFHHGLQJV� VHH 6WDWH Y� :RUNPDQ� ��� 6�:��G ��� ����� �7HQQ��� FHUW�
GHQLHG� :RUNPDQ Y� 7HQQHVVHH� ��� 8�6� ��� ��������:RUNPDQ ,���
:RUNPDQ Y� 6WDWH� &�&�$� 1R� ���� ���� :/ ���� �7HQQ� &ULP� $SS��
)HEUXDU\ ��� ������ FHUW� GHQLHG� :RUNPDQ Y� 7HQQHVVHH� ��� 8�6� ���
��������:RUNPDQ ,,��� DQG :RUNPDQ Y� 7HQQHVVHH� ��� 6�:��G ����
������ �7HQQ��� FHUW� GHQLHG� :RUNPDQ Y� 7HQQHVVHH� ��� 8�6� ����
��������:RUNPDQ ,,,��� $IWHU H[KDXVWLQJ KLV DYDLODEOH VWDWH FRXUW
SURFHGXUHV� :RUNPDQ ILOHG D SHWLWLRQ IRU D ZULW RI KDEHDV FRUSXV LQ WKH
8QLWHG 6WDWHV 'LVWULFW &RXUW IRU WKH :HVWHUQ 'LVWULFW RI 7HQQHVVHH RQ
-XO\ ��� ����� 2Q FURVV�PRWLRQV IRU VXPPDU\ MXGJPHQW� WKH GLVWULFW FRXUW
HQWHUHG VXPPDU\ MXGJPHQW DJDLQVW :RUNPDQ LQ 2FWREHU ����� +H
DSSHDOHG WKDW GHFLVLRQ WR WKLV FRXUW� DQG D WKUHH�MXGJH SDQHO GHQLHG KLV
DSSHDO RQ 2FWREHU ��� ����� 1R SHWLWLRQ IRU UHKHDULQJ ZDV JUDQWHG� DQG
RXU PDQGDWH LVVXHG LQ 0D\ ����� $IWHU GLVFRYHULQJ QHZ HYLGHQFH LQ
2FWREHU ���� DQG DJDLQ LQ )HEUXDU\ ����� :RUNPDQ UHTXHVWHG WKDW WKLV
FRXUW UHFRQVLGHU LWV SUHYLRXV GHFLVLRQ�
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7KH6XSUHPH&RXUW LQ&DOGHURQ Y� 7KRPSVRQ� ���8�6� ��� �������

PDGH FOHDU WKDW WKH VXEVWDQWLYH VWDQGDUG RI ������E����PXVW� ZLWK FHUWDLQ
H[FHSWLRQV WKDW ZHUH QRWHG HDUOLHU� EH DSSOLHG WR YLUWXDOO\ DQ\ SRVW�
MXGJPHQW PRWLRQ LQ D KDEHDV FDVH� 7KLV UHVXOW LV HQWLUHO\ VHQVLEOH� IRU
KDEHDV SHWLWLRQHUV VKRXOG QRW EH DEOH WR PDNH DQ HQG�UXQ DURXQG WKH
UHTXLUHPHQWV RI $('3$ E\ VLPSO\ VW\OLQJ WKHLU VHFRQG RU VXFFHVVLYH
SHWLWLRQ D �PRWLRQ WR UHRSHQ�� +RZHYHU� WKH 7KRPSVRQ RSLQLRQ GLG QRW
VSHDN WR WKH MXULVGLFWLRQ RI DSSHOODWH FRXUWV SXUVXDQW WR � �����E�����(��
DQG ZH VHH QR UHDVRQ WR UHDG WKDW MXULVGLFWLRQDO SURYLVLRQ EURDGO\� 7KLV
LV WKH UHDVRQ WKDW ,Q UH .LQJ� ��� )��G ��� ��WK &LU� ������ FHUW� GHQLHG�
��� 6�&W� ���� ������� GLVFXVVHG DERYH LQ 6HFWLRQ , RI WKLV RSLQLRQ� LV QRW
FRQWUROOLQJ�

:H DUH QRW UHYLHZLQJ DQ DSSOLFDWLRQ IRU SHUPLVVLRQ WR ILOH D VHFRQG
SHWLWLRQ RU D SDQHO
V GHFLVLRQ WR SHUPLW RU GHQ\ VXFK D UHTXHVW� ,Q RUGHU WR
GR FRPSOHWH MXVWLFH LQ WKLV GHDWK SHQDOW\ FDVH LW LV QHFHVVDU\ WR GLUHFW WKH
GLVWULFW FRXUW WR UHYLHZ WKH QHZ IDFWV ERWK XQGHU D �IUDXG RQ WKH FRXUW�
VWDQGDUG DQG LQGHSHQGHQWO\ XQGHU D QHZO\ GLVFRYHUHG HYLGHQFH VWDQGDUG�
7R SURKLELW VXFK D UHYLHZ FRXOG RWKHUZLVH OHDG WR WKH H[HFXWLRQ RI D
SHUVRQ ZKR GLG QRW LQ IDFW FRPPLW WKH PXUGHU IRU ZKLFK KH LV VHQWHQFHG
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WR GHDWK�
:H LQWHUSUHW OLWHUDOO\ WKH VWDWXWH GHSULYLQJ DQ HQ EDQF FRXUW RU WKH

6XSUHPH &RXUW RI MXULVGLFWLRQ WR UHYLHZ WKH JUDQW RU GHQLDO RI SHUPLVVLRQ
WR ILOH D VXFFHVVLYH SHWLWLRQ� 7KDW LV� LQ RUGHU IRU DQ HQ EDQF FRXUW RU WKH
6XSUHPH &RXUW WR EH GHSULYHG RI MXULVGLFWLRQ� LW PXVW OLWHUDOO\ EH
UHYLHZLQJ �WKH JUDQW RU GHQLDO RI DQ DXWKRUL]DWLRQ E\ D FRXUW RI DSSHDOV WR
ILOH D VHFRQG RU VXFFHVVLYH DSSOLFDWLRQ�� QRW D UHTXHVW WR UHFDOO WKH FRXUW
V
PDQGDWH DQG UHRSHQ WKH FDVH� ��8�6�&� � �����E�����(�� )RU WKLV UHDVRQ�
ZH GR QRW UHJDUG HLWKHU WKLV FRXUW RU WKH 6XSUHPH &RXUW DV ODFNLQJ
MXULVGLFWLRQ RYHU WKLV PDWWHU� 7R ILQG RWKHUZLVH ZRXOG EH WR GHSULYH ERWK
WKLV FRXUW DQG WKH 6XSUHPH &RXUW RI WKH SRZHU WR UHYLHZ VHULRXV FODLPV
RI LQQRFHQFH� 7R SURKLELW WKLV FRXUW DQG WKH 6XSUHPH &RXUW IURP
UHYLHZLQJ FODLPV RI LQQRFHQFH LQ GHDWK SHQDOW\ KDEHDV FDVHV ZRXOG UDLVH
VHULRXV FRQVWLWXWLRQDO LVVXHV XQGHU WKH GXH SURFHVV FODXVH DQG XQGHU
$UWLFOH ,� � �� ZKLFK SURKLELWV WKH VXVSHQVLRQ RI WKH ZULW RI KDEHDV FRUSXV�
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