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The monologue oral ruling of the district court reveals no

awareness of the need for the case to lie outside the heartland of typical
cases which it encounters:

:LWK UHJDUG WR DOO RI WKHVH REMHFWLRQV WKDW 0U� *LEVRQ
>.H\¶V DWWRUQH\@ PDGH RQ EHKDOI RI KLV FOLHQW� DV , VDLG EHIRUH�
WKH SHUVRQ DVVXPHV WKH ULVN RI HQJDJLQJ LQ FHUWDLQ FRQGXFW DQG
KDV WR DFFHSW WKH FRQVHTXHQFH RI WKDW FRQGXFW�

7KH FRXUW GRHVQ¶W ILQG WKDW 0U� .H\¶V PHGLFDO FRQGLWLRQ
VWDQGLQJ DORQH LV D JURXQGV IRU GHSDUWXUH�

6LPLODUO\� ZKLOH 0U� .H\ LV D ILUVW RIIHQGHU� , GRQ¶W EHOLHYH
WKDW WKH VLQJOH DFW RI DEHUUDQW EHKDYLRU LV DSSURSULDWH XQGHU WKH
FLUFXPVWDQFHV RI WKLV FDVH� %XW , WKLQN WDNLQJ LQWR DFFRXQW DQG
DJJUHJDWLQJ DOO RI WKRVH WKLQJV� , EHOLHYH WKDW WKHUH LV D EDVLV IRU
D VOLJKW GHSDUWXUH LQ 0U� .H\¶V FDVH� , GR UHPHPEHU KLV FDVH
TXLWH YLYLGO\ DQG WKH GD\ RI WULDO ZKHQ ZH ZHUH UHDG\ WR JR WR
WULDO DQG WKH FRXUW >DW@ 0U� *LEVRQ¶V UHTXHVW ZHQW LQWR FKDPEHUV
DQG 0U� .H\ XOWLPDWHO\ GHFLGHG WR SOHDG JXLOW\� LW ZDV DIWHU WKDW
DQQRXQFHPHQW� , WKLQN� WKDW RWKHU GHIHQGDQWV WKHQ UHTXHVWHG WLPH
WR WDON ZLWK0U� 3DUNHU DQGPDGH LQGHSHQGHQW GHFLVLRQV WR SOHDG
JXLOW\� :KR NQRZV KRZ PXFK HIIHFW WKDW KDG RQ LW�

, GRQ¶W �� GRQ¶W ILQG WKDW KH SURYLGHG SDUWLFXODU DVVLVWDQFH WR
WKH JRYHUQPHQW EXW , GR EHOLHYH WKDW KLV DFWLRQV RQ WKDW GDWH ZHUH
D VXEVWDQWLDO IDFWRU LQ WKH RWKHU GHIHQGDQWV PDNLQJ D GHFLVLRQ WR
�� WR HQWHU D SOHD�

6R WKH FRXUW ILQGV WKDW DOO RI WKHVH PDWWHUV WDNHQ WR DQ
DJJUHJDWH SURYLGHV D EDVLV IRU D VOLJKW GHSDUWXUH� EXW WKH KHDOWK
FRQGLWLRQ� WKH WLPLQJ DQG KLV KLVWRU\ SULRU WR WKLV HYHQW�

%XW , ZLOO WHOO \RX� 0U� 3DUNHU >UHSUHVHQWLQJ WKH
JRYHUQPHQW@� LW LV QRW JRLQJ WR EH PXFK RI RQH EHFDXVH , MXVW
ILQG WKLV ZDV YHU\ VHULRXV� WKDW KH ZDV YHU\ LQYROYHG LQ WKDW� ,
GRQ¶W NQRZ KRZ PXFK RI WKLV RFFXUUHG SULRU WR WKLV SRLQW� EXW ,
ZLOO GHSDUW VOLJKWO\ LQ WKLV FDVH�

+,%�A2./%'.-%��+&@%-�&��&�I,�'% nor did the court compare the
instant case to "heartland" cases.����
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purposes of sentencing, even though none of the
characteristics or circumstances individually
distinguishes the case.  However, the Commission
believes that such cases will be extremely rare.  

U.S.S.G. § 5K2.0 commentary (emphases added).  
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���� �('� �� �5,0� =�� ���<����� �/.1+&+.-:� +,&+� &�*�+.�-� +�
�2$$)%���%!./%-1%�P*2�+�<%�)&.�%/�$).�)�+��+).&'�P����,%�	.L+,
�.)12.+� ,&�� %*$,&�.G%/� +,&+� .+� .�� P1&+%:�).1&''B� I.+,�2+
F2).�/.1+.�-�+��,%&)�&$$%&'���(��2$$)%��.�-�.��2%��)&.�%/�(�)
+,%�(.)�+�+.*%��-�&$$%&'�P����������������
����������� �����/
������66����+,��.)����� ��������� ���������������
����������
�6�����/������������+,��.)�����6���
������������

�.-&''B�� +,%� $&-%'� ,&�� 1�-�./%)%/� +,%� :�!%)-*%-+K�
1,&''%-:%�+��+,%�/�I-I&)/�/%$&)+2)%�.-�"%BK���%-+%-1.-:���A
district court’s decision to depart downward from the
Sentencing Guidelines range is reviewed for an abuse of
discretion.  See Koon v. United States, 518 U.S. 81, 96-100
(1996).

A court’s discretion to depart downwards is governed by
statute: 

The Court shall impose a sentence of the kind, and within
the range [determined by the guidelines] unless the Court
finds that there exists an aggravating or mitigating
circumstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Commission
in formulating the guidelines that should result in a
sentence different from that described.  

18 U.S.C. § 3553(b) (emphasis added).  

The guidelines applicable at the time of Key’s  sentencing
mentioned the statutorily-created possibility for downward
departure in the comment to § 5K2.0, wherein:

The Commission does not foreclose the possibility of an
extraordinary case that, because of a combination of
such characteristics [those not normally relevant to a
departure from the guidelines] or circumstances, differs
significantly from the "heartland" cases covered by the
guidelines in a way that is important to the statutory
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7KH GRJ� 0DMLN� KDG EHHQ VFKRROHG LQ WKH ROIDFWRU\ GHWHFWLRQ RI

FRFDLQH� PHWKDPSKHWDPLQH� PDULMXDQD� DQG KHURLQ�

&''� �112$&-+�� �2+� �(� +,%� �+�$$%/� !%,.1'%�� &-/� .-+%))�:&+%/
%&1,�.-/.!./2&'��%$&)&+%'B���

3,%-��0���	$%1.&'��:%-+�9).&-��,&*<%)��&�@%/�"%B�.(�,%
,&/�&-B�I%&$�-���"%B�)%$'.%/�+,&+�&�:2-�I&���-�+,%�('��)��(
+,%�9'&G%)���0%+%1+.!%��1�-(.�1&+%/�&����*.''.*%+%)�,&-/:2-
()�*�I.+,.-�+,%�!%,.1'%���

0&!./��-� �+&+%/� +,&+� ,%� )%�./%/� .-� �$&)+*%-+� �6 �� � �%
1'&.*%/�+,&+��%)-&-/%G�I&��&�D().%-/E�()�*��%L&���&'+,�2:,
,%� �-'B� @-%I� �%)-&-/%GK�� (.)�+� -&*%� ��%(2F.���� &-/
%L$%).%-1%/� /.((.12'+B� $)�-�2-1.-:� .+�� � 0&!./��-� (&'�%'B
/%-.%/�,.��%&)'.%)�!.�.+�+��,.��*�+,%)K��,�*%����%�&'���&''%:%/
+,&+�,%�,&/�-%!%)�<%(�)%�*%+�	&21%/��&-/�/./�-�+�@-�I�,�I
�%)-&-/%G� +)&!%'%/� � ()�*� +,%� &.)$�)+� +�� ,.�� �0&!./��-K��
/�*.1.'%�� 1�-+)&)B� +�� ��.-:K�� %B%I.+-%��� &++%�+&+.�-�� +,&+
0&!./��-�,&/�$%)��-&''B�&11�*$&-.%/��%)-&-/%G�()�*�+,%
&.)$�)+�&-/�,&/�/).!%-�,.*�+��&�$&)@%/�&2+�*�<.'%��$%)&+%/
<B�	&21%/���

	&21%/�� .-(�)*%/� .-+%))�:&+.-:� /%+%1+.!%�� +,&+� ,%� ,&/
'%&�%/� +,%� 4%)12)B� .-� 	&-� �-+�-.��� �%L&��� +�� /).!%� +�
4%*$,.��+��D,&-:��2+E�I.+,���%)-&-/%G�����I%!%)��I,%-
H2%�+.�-%/��	&21%/��@-%I�+,%�(2''�-&*%��(�-%.+,%)��%)-&-/%G
-�)�0&!./��-���	&21%/��/.�1'��%/�+,&+�,%�,&/��+&B%/�&+�+,%
�.'+�-���+%'�I,.'%� .-�4%*$,.��� ��� 1�-�%-+� �%&)1,� �(� +,%
4%)12)B�/.�1'��%/�+,&+�.+��<&1@��%&+�,&/�<%%-�2-<�'+%/�.-�+,%
�+&-/&)/�(&�,.�-��(�&�1�2).%)�!%,.1'%��%-&<'.-:�+,%�1'&-/%�+.-%
�+�)&:%��(�-&)1�+.1���)�<&-@�-�+%��.-�+,%�&)%&�<%-%&+,�+,%��%&+�
�� +)&.-%/� -&)1�+.1�� /%+%1+.�-� 1&-.-%�I&�� 2�%/� +�� &'%)+� +,%
�((.1%)��+��+,%�4%)12)BK��)%&)��%&+�

�
��


$�-�.-H2.)B���%)-&-/%G�.-.+.&''B�&/!.�%/�+,%��((.1%)��+,&+
,%�,&/�('�I-�+��4%*$,.��+��$&B�&�$%)��-&'�!.�.+�+��,.��().%-/
D�,�*&�E� �0&!./��-��� &'+,�2:,� ,%� /./� -�+� @-�I� +,%� '&�+
-&*%��(�,.��$2)$�)+%/���1.&'�,��+�����I%!%)��,%�2'+.*&+%'B
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,Q UHVSRQVH WR+RLQJ¶V TXHU\ UHJDUGLQJ WKH DPRXQW RI FDVK WHQGHUHG

E\'DYLGVRQ�+HUQDQGH] UHSOLHG� ³DERXW D EXQGOH�´ +RLQJ UHFRJQL]HG WKH
WHUP ³EXQGOH´ DV VWDQGDUG QDUFRWLFV WUDGH MDUJRQ�

�+&+%/�+,&+�0&!./��-�,&/�<)�2:,+�&��.G%&<'%��2*��(�1&�,�+��+,%
&$&)+*%-+� .-� &� �,�2'/%)� <&:��I,.1,�0&!./��-� $2)$�)+%/'B
�I%/��%)-&-/%G�(�)�&-�2-�$%1.(.%/�$%)��-&'�/%<+����%)-&-/%G
,&/��%1)%+%/�+,%�12))%-1B

�
�.-�./%�,.��2-/%)I%&)����%)-&-/%G

!%)<&''B�1�-�%-+%/�+����.-:K��)%*�!&'��(�+,%�+)%&�2)B�<.''�
()�*��.-�./%�,.��1'�+,.-:�����.-:�+%�+.(.%/�+,&+�+,%�12))%-1B
I&��$&1@&:%/�.-�+I���%$&)&+%�)2<<%)�<&-/%/�<2-/'%������.-:
&-/�&�(%''�I�1�-�+&<'%�+&''.%/�+,%��%.G%/�-�+%���I,.1,�+�+&'%/
Q� ��66����,%�/)2:��-.((.-:�/�:��I&��&++)&1+%/�+��+,%�*�-%B�
%!%-�+,�2:,��((.1%)��,&/�.-�%)+%/�.+�.-�./%�&-�%-!%'�$�I,.1,
+,%B� /%$��.+%/� 2-/%)� &� $&)@%/� &2+�*�<.'%�� 1�-(.)*.-:� +,%
$&�+�$)�L.*.+B��(�+,%�<.''��+��&�1�-+)�''%/��2<�+&-1%���

���2<�%H2%-+�I&))&-+��%&)1,��(��$&)+*%-+��6 ��0&!./��-K�
)%�./%-1%�� $)�/21%/� �� 75� @.'�:)&*�� �(� 1�1&.-%� $�I/%)
1�-+&.-%/�.-�+I��$&1@&:%��,.//%-�<%-%&+,�1'�+,.-:�.-�./%�&
'&2-/)B�<&�@%+�� $'2�� &-� &//.+.�-&'� ������:)&*���(� 1�1&.-%
$�I/%)� ()�*�.-�./%�&�<).%(1&�%��%1)%+%/�I.+,.-�&�<%/)��*
1'��%+���

Further investigation disclosed that Hernandez and Saucedo
had supplied cocaine to Davidson on at least four other
occasions and that Key distributed the cocaine for Davidson
once the drug arrived in Memphis.  The first of these
transactions occurred during January of 1998, when Davidson
agreed to purchase one kilogram of cocaine at the cost of
$22,000, apparently on consignment.  Approximately two
weeks later, Hernandez returned to Memphis, in connection
with the second known transaction.  Davidson at that time
paid for the first kilogram of cocaine, and Hernandez gave
Davidson two more kilograms.  The third known transaction
occurred on March 8, 1998, when Davidson and Key traveled
to Houston with $40,000.  They met with Hernandez and
returned to Memphis with three kilograms of cocaine.
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�+�$� &-/� .-+%))�:&+.�-� I&�� )%&��-&<'B� )%'&+%/� +�� +,%
1.)12*�+&-1%��I,.1,� F2�+.(.%/� +,%� /%+%-+.�-�� � �,%� (&1+�� �(
)%1�)/��)%'&+%/�&<�!%��)%('%1+%/�+,&+������!�����������!�����
�
+,%��((.1%)��,&/�*21,�*�)%�+,&-�&�*%)%�,2-1,�+,&+�-&)1�+.1�
+)&((.1@.-:� I&�� �112)).-:�� .-� (&1+�� !.)+2&''B� -�� .--�1%-+
%L$'&-&+.�-�1�2'/�,&!%�&11�2-+%/�(�)�&''��(�+,%�&1+.!.+.%��&-/
1.)12*�+&-1%��I.+-%��%/�<B�+,%�.-!%�+.:&+�)����=���%��.-:�&
!&'./�)&+.�-&'%�(�)�+,%�!%,.12'&)��+�$��+,%��((.1%)��I%)%�+,%-
$%)*.++%/� +�� �)/%)� +,%� �112$&-+�� +�� %L.+� +,��%� !%,.1'%��
"��#�����
��$�����������
�	�� 65�� �6�����7��

�,%� �!%)&''� 1.)12*�+&-1%��� <�'�+%)%/� <B� +,%� .**%/.&+%
/.�1�!%)B� �(� &� (.)%&)*� .-� "%BK�� $���%��.�-�� F2�+.(.%/
H2%�+.�-.-:� �(� +,%� �2�$%1+��� .-1'2/.-:� �%)-&-/%G�� &<�2+
&1+.!.+.%��I,.1,��+&@%-�+�:%+,%)���+)�-:'B�.-/.1&+%/�-&)1�+.1�
/%&'.-:�� � �,%� (&'�%� &-/� %!&�.!%� )%�$�-�%�� :.!%-� <B� +,%
/%+&.-%%�� �2$$'.%/� &//.+.�-&'� F2�+.(.1&+.�-� (�)� (2)+,%)
H2%�+.�-.-:���������������������
��%������������/���5���76�7�
��+,� �.)�� ������� ������ �������� ��6� 	�� �+�� ��67� ��666��
�%)-&-/%GK����2)+,��*%-/*%-+�).:,+���&��%L$'.1&+%/�.-�&���#
&-/� .+�� $)�:%-B�� I%)%� -�+� .*$.-:%/� <B� +,%� (&2'+%/� �+�$�
H2%�+.�-.-:�� &-/��)� 1�-�%-�2&'� )%*�!&'� �(� 1&�,� ()�*� � ,.�
1'�+,.-:�


-� +,%� &'+%)-&+.!%���%)-&-/%G� ,&�� $)�+%�+%/�� (�)� +,%� (.)�+
+.*%� �-� &$$%&'�� +,&+� +,%� &2+,�).+.%�� .-.+.&''B� +&):%+%/� ,.*
��'%'B�<B� )%&��-��(�,.���.�$&-.1�,%).+&:%�� .-�&(()�-+� +��,.�
��2)+%%-+,� �*%-/*%-+� %H2&'� $)�+%1+.�-� :2&)&-+%%��� � ���
������� ������� 
�� 	
��#�� ��7� ���/� � �� ��+,� �.)�� ���7��
��I%!%)���%)-&-/%G�,&��(&.'%/�+��$)�!%��<B�)%H2.�.+%�/.)%1+�
1.)12*�+&-+.&'���)��+&+.�+.1&'�%!./%-1%��+,&+�,%�I&��&�+&):%+��(
)&1.&'� $)�(.'.-:�� � '��� &+� �����5�� � 
-�+%&/�� �%)-&-/%G� ,&�
�((%)%/��-'B��$%12'&+.�-�+,&+�+,%�'&I*%-�I%)%�.-�$.)%/�<B�,.�
%+,-.1.+B� +�� .-&2:2)&+%� &-� .-!%�+.:&+.�-� �(� ,.�� +)&!%'��
4�)%�!%)��<%1&2�%��%)-&-/%G�-%:'%1+%/�+��()&*%�,.��%H2&'
$)�+%1+.�-�+,%�)B�I.+,.-�,.��%!./%-1%��2$$)%��.�-�*�+.�-�.-
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PI,%+,%)�+,%��((.1%)R��&1+.�-�I&��F2�+.(.%/�&+�.+��.-1%$+.�-��&-/
I,%+,%)� .+� I&�� )%&��-&<'B� )%'&+%/� .-� �1�$%� +�� +,%
1.)12*�+&-1%��+,&+�F2�+.(.%/�+,%�.-+%)(%)%-1%�.-�+,%�(.)�+�$'&1%�P
�&���#������
�	��&+��6�

�%)-&-/%G�,&��$��.+%/�+,&+�+,%�1�-(./%-+.&'�.-(�)*&-+K��+.$�
%!%-�.(�)%'.&<'%��/./�-�+�I&))&-+�+,%�.-.+.&+.�-��(�&�-&)1�+.1�
.-!%�+.:&+.�-�� <%1&2�%� -�+,.-:� )%'&+%/� <B� +,%� 1�-(./%-+.&'
.-(�)*&-+� /.)%1+'B� .-/.1&+%/� 1).*.-&'� &1+.!.+B�� ��&+,%)�� +,%
1�-(./%-+.&'� .-(�)*&-+� *%)%'B� +�'/� �((.1%)� ��.-:� +,&+
�%)-&-/%G�I�2'/�<%�('B.-:�()�*���2�+�-�+��4%*$,.��&-/
)%+2)-.-:�+����2�+�-�+,%�-%L+�/&B����%)-&-/%G�,&��*&.-+&.-%/
+,&+�&��-%�/&B�!.�.+�()�*�&�/)2:���2)1%�1.+B�+��&�*%+)�$�'.�
1�-()�-+.-:� &� -&)1�+.1�� $)�<'%*� /�%�� -�+�� �+&-/.-:� &'�-%�
�2$$�)+�&-��<F%1+.!%�)%&��-&<'%��2�$.1.�-�+,&+�+,%�+)&!%'%)�.�
&�/)2:�*2'%�

�'+,�2:,� &� *%)%� D,2-1,E� +).::%)%/� <B� +,%� 1�-(./%-+.&'
.-(�)*&-+K�� .-+%''.:%-1%� I�2'/� -�+� �2((.1%� +�� F2�+.(B� &-
.-!%�+.:&+�)B�/%+%-+.�-��(�+,%��2<F%1+��.*$'B�<%1&2�%�,%�(.+�&
/)2:�1�2).%)�$)�(.'%��������������������
��&���������������/
�6 ����6 7���+,��.)����5����+,%���2)+,��*%-/*%-+�/./�-�+
$)%1'2/%��((.1%)���.-:��&-/�,.��1�''%&:2%���()�*�/.�1)%+%'B
.-!%�+.:&+.-:�+,&+�D,2-1,E�<B�*%&-���,�)+��(�&�&���#��+�$�
�,%� &:%-+�� -�-�.-+)2�.!%'B� �2)!%.''%/� �%)-&-/%G� &-/� ,.�
1�,�)+�� ()�*� &� /.�+&-1%�� &-/� '&I(2''B� :&+,%)%/� &//.+.�-&'
.-(�)*&+.�-�()�*��2+�./%�$2<'.1�&-/�$).!&+%���2)1%����
-+.'
+,%�$�'.1%*%-��+�$$%/��%)-&-/%GK��&2+�*�<.'%��+,%B�,&/�-�+
.-!&/%/�,.��$)�+%1+%/� ).:,+�� �(�$,B�.1&'� .-+%:).+B�� $)�$%)+B
�%12).+B��&-/��)�()%%/�*��(�*�!%*%-+���������������������
�
	
��#����7����/�� ������������+,��.)�����7���.-�+)21+.-:�+,&+
&��2�$%1+�,&��-����2)+,��*%-/*%-+�$)�+%1+.�-��/2).-:�&-B

�������������� ���(�&�1).*.-&'�.-!%�+.:&+.�-��<%1&2�%�,%�,&/
B%+�-�+�<%%-��%.G%/��)��%&)1,%/��
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ZLWK FRFDLQH GLVWULEXWLRQ RIIHQVHV YLD D FULPLQDO FRPSODLQW ILOHG E\$JHQW

7DUZDWHU�

Finally, in the fourth known transaction, Hernandez and
Saucedo delivered two kilograms of cocaine to Davidson and
Key in Memphis, Tennessee, between March 12 and 14,
1998. �

�-� �$).'� ���� ���5�� &� :)&-/� F2)B� 1,&):%/� +,%� (�2)
1�-(%/%)&+%��I.+,�$���%��.�-��(��&-/�1�-�$.).-:�+��$���%��
1�1&.-%��I.+,�.-+%-+�+��/.�+).<2+%��&-/�1�-�$.).-:�+��/.�+).<2+%
1�1&.-%�� &''� .-�!.�'&+.�-��(� � ���
�	����J�5 ��&����� &-/���
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�((%-�%�+�����
�	����J�5 ��&�����&-/��5�
�	����J����1�2-+
+I���

�
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"%B�I.+,� +,%�@-�I.-:�&-/� .-+%-+.�-&'�1&)).&:%��)�2�%��(�&
(.)%&)*�/2).-:�&-/�.-�)%'&+.�-�+��&�/)2:�+)&((.1@.-:�1).*%��&-/
&./.-:�&-/�&<%++.-:�%&1,��+,%)�.-�+,&+��((%-�%��.-�&(()�-+�+���5

�	����J��� �1��&-/��5�
�	����J����

�-� �2-%�  �� ���5�� �%)-&-/%G� *�!%/� +�� �2$$)%��� &''
%!./%-1%�&:&.-�+�,.*�1,&):.-:�+,&+�.+�)%�2'+%/�()�*�&��%&)1,
+,&+�!.�'&+%/�,.����2)+,��*%-/*%-+� ).:,+��� ���''�I.-:�&-
%!./%-+.&)B�,%&).-:��&�*&:.�+)&+%�F2/:%�.��2%/�&��%$�)+�&-/
�%1�**%-/&+.�-��D��C��E��&/!.�.-:�/%-.&'��(�+,%�$%+.+.�-�
�%)-&-/%G� �<F%1+%/� +�� +,%���C���� � �,%� /.�+).1+� 1�2)+�� �-
�2:2�+� 7�� ���5�� �!%))2'%/� �%)-&-/%GK�� �<F%1+.�-�� &-/
&/�$+%/�+,%���C�����

�-�	%$+%*<%)�5�����5��0&!./��-�%L%12+%/�&�I).++%-��%/�
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�((%-�%����?&+%)�+,%��&*%�/&B��	&21%/��&-/��%)-&-/%G�%&1,
$'%&/%/�:2.'+B�+��1�2-+��-%��(�+,%�.-/.1+*%-+�$2)�2&-+�+���)&'
$'%&�&:)%%*%-+�����%)-&-/%G�1�-/.+.�-%/�,.��$'%&��(�:2.'+B
2$�-�+,%��2+1�*%��(�&-�&$$%&'��(�+,%�+).&'�1�2)+K��/%-.&'��(�,.�
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+HUQDQGH]¶V RIIHQVH OHYHO ����� FRXSOHG ZLWK KLV FULPLQDO KLVWRU\

FDWHJRU\ �,,,�� \LHOGHG D JXLGHOLQHV LPSULVRQPHQW UDQJH RI ��� WR ���

PRQWKV� 8�6�6�*� &KDS� �� 3W� $�

�
,Q RUGHU IRU WKH WULDO FRXUW WR JUDQW .H\ WKH GRZQZDUG GHSDUWXUH RI

8�6�6�*� � �'����E����� LW UXOHG WKDW WKH ILUHDUP� IRU ZKLFK .H\ ZDV

DVVHVVHG D WZR�OHYHO HQKDQFHPHQW XQGHU8�6�6�*� � �'����E����� ZDV QRW

SUHVHQW DW WKH FULPLQDO WUDQVDFWLRQ IRU SXUSRVHV RI8�6�6�*� � �'����E�����

7KH JRYHUQPHQW GLG QRW REMHFW WR RU DSSHDO WKLV WZR�OHYHO UHGXFWLRQ XQGHU

8�6�6�*� � �'����E�����

�2$$)%��.�-�$%+.+.�-����-��%<)2&)B�����������+,%�+).&'�F2/:%
�%-+%-1%/� �%)-&-/%G� +�� +,%� 12�+�/B� �(� +,%� 
-.+%/� 	+&+%�
92)%&2��(�=).��-��(�)�����*�-+,��

�
�+��<%�(�''�I%/�<B�(�2)

B%&)���(��2$%)!.�%/�)%'%&�%����-�4&)1,�����������%)-&-/%G
-�+.1%/�&�+.*%'B�&$$%&'�

On February 25, 1999, the district court presided over a
sentencing hearing for Key.  The Presentence Investigation
Report concerning Key contained a base offense level of 32
pursuant to USCG § 2D1.1, together with a two-level
enhancement for the presence of a firearm, producing an
adjusted offense level of 34.  Key received a two-level
reduction for acceptance of responsibility, leaving a total
offense level of 32.  During the sentencing hearing, because
the defendant had no criminal history, the government agreed
to the application of the "safety valve" provision of U.S.S.G.
§ 2D1.1(b)(6), resulting in 30 points and a guideline range of
97 to 121 months.���

The court also addressed three asserted bases for downward
departure: that pursuant to U.S.S.G. § 1A, note 4(d), his
behavior constituted "aberrant behavior"; that he "triggered"
the other defendants to change their pleas when he changed
his plea to guilty, thereby creating a mitigating circumstance
not adequately considered by the sentencing commission,
pursuant to U.S.S.G. § 5K2.0; and that a physical disability,
in that he had only one kidney, half of which had been
removed after a bullet injury, made him subject to abuse in a
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��
³µ3UREDEOH FDXVH¶ GHQRWHV µIDFWV DQG FLUFXPVWDQFHV ZLWKLQ WKH

RIILFHU¶V NQRZOHGJH WKDW DUH VXIILFLHQW WRZDUUDQW D SUXGHQW SHUVRQ� RU RQH

RI UHDVRQDEOH FDXWLRQ� LQ EHOLHYLQJ� LQ WKH FLUFXPVWDQFHV VKRZQ� WKDW WKH

VXVSHFW KDV FRPPLWWHG� LV FRPPLWWLQJ� RU LV DERXW WR FRPPLW DQ RIIHQVH�¶´

3DLQWHU Y� 5REHUWVRQ� ��� )��G ���� ��� ��WK &LU� ����� �FLWDWLRQV
RPLWWHG��

��
³7KHKLVWRULFDO IDFWV DQG FLUFXPVWDQFHV SHUWLQHQW WR WKH µUHDVRQDEOH

VXVSLFLRQ¶ LQTXLU\ SRVH SXUH IDFWXDO LVVXHV� ZKHUHDV WKH XOWLPDWH
µUHDVRQDEOH VXVSLFLRQ¶ TXHU\ FRQVWLWXWHV D PL[HG LVVXH RI ODZ DQG IDFW�´
3DLQWHU Y� 5REHUWVRQ� ��� )��G ���� ��� ��WK &LU� ����� �FLWDWLRQV
RPLWWHG�� 0L[HG ODZ DQG IDFW FRQFOXVLRQV DUH VFUXWLQL]HG GH QRYR� 3DXO

5HYHUH /LIH ,QV� &R� Y� %URFN� �� )��G ���� ��� ��WK &LU� ������

1�-/21+� &� <).%(�� .-!%�+.:&+�)B� �+�$�I,%-� +,%� �((.1%)� ,&�� &
)%&��-&<'%�� &)+.12'&<'%� �2�$.1.�-� +,&+� 1).*.-&'� &1+.!.+B� .�
&(��+�E� � '�������� 
�� $�����)�� ��6� 	�� �+�� �7��� �7�� ��666�
������ �&���#������
�	��&+��6�����,%���2)+�,&��%L$'&.-%/;

3,.'%� D)%&��-&<'%� �2�$.1.�-E� .�� &� '%��� /%*&-/.-:
�+&-/&)/�+,&-�$)�<&<'%�1&2�%

��
�&-/�)%H2.)%��&��,�I.-:

1�-�./%)&<'B�'%���+,&-�$)%$�-/%)&-1%��(�+,%�%!./%-1%��+,%
��2)+,��*%-/*%-+�)%H2.)%��&+�'%&�+�&�*.-.*&'�'%!%'��(
�<F%1+.!%�F2�+.(.1&+.�-�(�)�*&@.-:�+,%��+�$����������������

��������)�� �6�
�	�����7����5������,%��((.1%)�*2�+�<%
&<'%� +�� &)+.12'&+%� *�)%� +,&-� &-� D.-1,�&+%� &-/
2-$&)+.12'&).G%/� �2�$.1.�-� �)� M,2-1,KE� �(� 1).*.-&'
&1+.!.+B�

��

'���&+��7��7��������� �&���#������
�	��&+��7��

�,%� D+�21,�+�-%� �(� +,%� ��2)+,� �*%-/*%-+� .�
)%&��-&<'%-%���E��*!���
��+��������������
�	���������������
������� �,�������
��-��������66�
�	��� 5����6������������,%
D)%&��-&<'%-%��E�/%+%)*.-&+.�-�,.-:%��2$�-��<F%1+.!%�(&1+�)��
-�+�+,%�&1+2&'��2<F%1+.!%�*�+.!&+.�-��(�+,%��((.1%)����.-!�'!%/�
.����
�������������������6�	���+��� ����� ���C�-�����666��
$!���� 
�� ������� �������� ��7� 
�	�� 56��� 5��� �������� � �,%
D)%&��-&<'%-%��E� �(� &-� D&)+.12'&<'%� �2�$.1.�-E� .�� &��%��%/
I.+,�)%(%)%-1%�+��+,%�+�+&'.+B��(�+,%�)%'%!&-+�1.)12*�+&-1%��
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UROH FRXOG QRW EH GHVFULEHG DV PLQLPDO�� 8�6�6�*� � �%���� FRPPHQW�
�Q����

³7KH 6HQWHQFLQJ &RPPLVVLRQ¶V 1RWHV DQG &RPPHQWDU\ WR WKH
JXLGHOLQHV LV DXWKRULWDWLYH DQG ELQGLQJ XSRQ WKH FRXUWV XQOHVV VXFK DUH
LQFRQVLVWHQW ZLWK WKH &RQVWLWXWLRQ� D IHGHUDO VWDWXWH� RU WKH JXLGHOLQHV
WKHPVHOYHV�´ 8QLWHG 6WDWHV Y� /DQGHUV� �� )��G ���� ��� Q�� ��WK &LU�
����� �FLWLQJ 6WLQVRQ Y� 8QLWHG 6WDWHV� ��� 8�6� ��� �� ��������

��
7KH )RXUWK $PHQGPHQW UHFLWHV� LQ UHOHYDQW SDUW� WKDW ³>W@KH ULJKW

RI WKH SHRSOH WR EH VHFXUH LQ WKHLU SHUVRQV � � � DQG HIIHFWV� DJDLQVW
XQUHDVRQDEOH VHDUFKHV DQG VHL]XUHV� VKDOO QRW EH YLRODWHG>�@´ 8�6� &RQVW�
DPHQG� ,9�

/.�+&-1%� 1�2).%)�� 	&21%/�� @-�I.-:'B� 1�-+).<2+%/� &� !.+&'
�%)!.1%� +�� +,%� /.�+).<2+.�-� 1&)+%'� I.+,� )%�$%1+� +�� +,%� (�2)
@.'�:)&*���(�1�1&.-%�I,.1,�,%�+)&-�$�)+%/���9%1&2�%�	&21%/�
(&.'%/�+��1&))B�,.��<2)/%-��(�$)�!.-:�+,%�&''%:%/�*.+.:&+.-:
(&1+�)�<B�&�$)%$�-/%)&-1%��(�+,%�%!./%-1%�����������������
�
/��#��� �6����/� ���7�� ���6� ��+,��.)�� ������� -�� 1'%&)� %))�)
+&.-+%/� +,��%� (.-/.-:��� �������������������
��$���������� 6
���/��7����56���+,��.)����������4&-.(%�+'B��	&21%/��I&��-�+
&�D*.-.*&'E��)�&�D*.-�)E�$&)+.1.$&-+�.-�+,%�+)&((.1@.-:��(�+,%
(�2)� @.'�:)&*�� �(� 1�1&.-%� (�)� I,.1,� ,%� I&�� �%-+%-1%/�
��������������
��+�
�����������/� �6�� � ������+,��.)���������
���������� �
�	����6�����5�����������������
��0������57����/
���� ��&<'%��������3?������7��&+�S�� ��+,��.)�������� �
��
�������������������������6�	���+��56����666��

�%L+���%)-&-/%G�,&��&++&1@%/�+,%�/.�+).1+�1�2)+K��/%-.&'��(
,.��*�+.�-�+���2$$)%���%!./%-1%����%�&):2%/�<%'�I��I.+,�2+
�211%���� +,&+� '&I� %-(�)1%*%-+� $%)��--%'� �+�$$%/�
.-!%�+.:&+%/��&-/�.-+%))�:&+%/�,.*��2+�./%�+,%�<�2-/&).%���(
+,%���2)+,��*%-/*%-+�

��
�+,2��+,%�()2.+���(�+,&+�.-+%)&1+.�-�

.-1'2/.-:� +,%� /)2:�*�-%B� 1�-�%-�2&''B� )%*�!%/� ()�*� ,.�
+)�2�%)���I%)%�.-&/*.��.<'%�&:&.-�+�,.*�� �����$�� �����
�
����������������7��
�	�� 7��� 5 ��������
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'XULQJ WKH )HEUXDU\ ��� ���� VHQWHQFLQJ SURFHHGLQJV� 6DXFHGR¶V

DWWRUQH\ UHTXHVWHG D UHFHVV WR GLVFXVV WKH ³UHOHYDQW FRQGXFW´REMHFWLRQ
ZLWK KLV FOLHQW� LQGLFDWLQJ WKDW WKH\ PD\ ³EH VWULNLQJ RXU REMHFWLRQ WR WKH
UHOHYDQW FRQGXFW LVVXH�´ )ROORZLQJ WKDW UHFHVV� WKH IROORZLQJ FROORTX\
WUDQVSLUHG�

7+(&2857� $OO ULJKW� 7KH UHOHYDQW FRQGXFW REMHFWLRQV
DV WR DOO SDUWLHV KDYH EHHQ >UHVROYHG@"

05� 3$5.(5 >$86$@� 7KDW¶V P\ XQGHUVWDQGLQJ DV WR
ERWK0U� 6DXFHGR DQG0U� .H\� WKH UHOHYDQW FRQGXFW SRUWLRQV LQ
WKH 3UHVHQWHQFH 5HSRUW>V@ KDYH EHHQ DJUHHG WR�

7+( &2857� 2ND\� 7KHQ OHW¶V SURFHHG ZLWK WKH
VHQWHQFLQJ� $QG , ZLOO VWDUW ZLWK 0U� -DYLHU 6DXFHGR�

$W QR SRLQW WKHUHDIWHU GLG 6DXFHGR¶V ODZ\HU UHQHZ DQ\ REMHFWLRQ WR
KLV 365¶V ³UHOHYDQW FRQGXFW´ FDOFXODWLRQ�

prison environment, which he also asserted as a basis for a
downward departure under U.S.S.G. § 5K2.0.  

3,.'%�+,%�1�2)+�)2'%/�+,&+�-�-%��(�"%BK��&��%)+%/�<&�%��(�)
&�/�I-I&)/�/%$&)+2)%��D�+&-/.-:�&'�-%�E�I%)%��2((.1.%-+�+�
*%).+��%-+%-1.-:�'%-.%-1B��.+�/%1./%/���!%)�+,%�:�!%)-*%-+K�
�<F%1+.�-��+,&+�+,%�1�''%1+.!%�1�-/.+.�-��$)�!./%/�&�<&�.��(�)
/%$&)+.-:�()�*�+,%�A2./%'.-%����The district court thereupon
departed downward  from the minimum guideline range of 97
months to impose a sentence of 84 months, followed by a
four-year period of supervised release����-�4&)1,����������
+,%�:�!%)-*%-+�(.'%/�.+��+.*%'B�&$$%&'���

�-��1+�<%)��6�����5��	&21%/���<F%1+%/��.-�I).+.-:��+��+,%
D)%'%!&-+� 1�-/21+E� 1�1&.-%� H2&-+.(.1&+.�-� 1�-+&.-%/� .-� ,.�
=)%�%-+%-1%� 
-!%�+.:&+.�-� �%$�)+� �D=	�E��� &�� I%''� &�� ,.�
$)�<&+.�-� �((.1%)K�� (&.'2)%� +�� )%1�**%-/� &� D*.-.*&'
$&)+.1.$&-+E��%-+%-1.-:�)%/21+.�-���02).-:�,.���%<)2&)B����
������%-+%-1.-:�,%&).-:��	&21%/��&<&-/�-%/�,.��1,&''%-:%�+�
+,%� =	�K�� D)%'%!&-+� 1�-/21+E� )%1�**%-/&+.�-�

�
� <2+

1�-+.-2%/� +�� $)%��� ,.�� D*.-.*&'� $&)+.1.$&-+E� *.+.:&+.�-
)%H2%�+�� �	&21%/��,&/� 1�-(%��%/� +��,&!.-:� 1�*$'%+%/� +I�
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6DXFHGR WHVWLILHG WKDW +HUQDQGH] KDG DJUHH WR SD\ ������ IRU HDFK

NLORJUDP RI FRFDLQH ZKLFK 6DXFHGR WUDQVSRUWHG WR 0HPSKLV� DOWKRXJK
6DXFHGR GLG QRW NQRZ WKH DFWXDO ZHLJKW RI WKH FRFDLQH SDFNDJHV ZKLFK KH
GHOLYHUHG� +HUQDQGH] SDLG 6DXFHGR ������ IRU KLV0DUFK ���� VKLSPHQW�
$OWKRXJK 6DXFHGR KDG QRW UHFHLYHG SD\PHQW IRU KLV $SULO ���� GHOLYHU\�
WKH FRFDLQH VHL]HG IURP'DYLGVRQ¶V DSDUWPHQW IROORZLQJ WKH$SULO �� ����
DUUHVWV� ZKLFK ZDV FRQWDLQHG LQ WZR LQWDFW EXQGOHV KLGGHQ WRJHWKHU LQ D
ODXQGU\ EDVNHW� ZHLJKHG LQ H[FHVV RI WZR NLORJUDPV�

�
6DXFHGR¶V RIIHQVH OHYHO ����� PDWFKHG ZLWK KLV FULPLQDO KLVWRU\

FDWHJRU\ �,�� SURGXFHG D JXLGHOLQHV LQFDUFHUDWLRQ UDQJH RI �� WR ��
PRQWKV� 8�6�6�*� &KDS� �� 3W� $�

��
³7KH JRYHUQPHQW EHDUV WKH EXUGHQ RI SURYLQJ WKH TXDQWLW\ RI GUXJV

FKDUJHDEOH WR D GHIHQGDQW IRU VHQWHQFLQJ SXUSRVHV E\ D SUHSRQGHUDQFH RI
WKH HYLGHQFH� /LNH RWKHU IDFWXDO ILQGLQJV� WKH VHQWHQFLQJ FRXUW¶V GUXJ
TXDQWLW\ GHWHUPLQDWLRQ LV UHYLHZDEOH RQO\ IRU FOHDU HUURU�´ 8QLWHG 6WDWHV
Y� *HVVD� �� )��G ���� ��� ��WK &LU� ����� �FLWDWLRQV RPLWWHG�� �&OHDU
HUURU� H[LVWVZKHQ �DOWKRXJK WKHUH LV HYLGHQFH WR VXSSRUW >WKH ILQGLQJ@� WKH
UHYLHZLQJ FRXUW RQ WKH HQWLUH HYLGHQFH LV OHIW ZLWK WKH GHILQLWH DQG ILUP
FRQYLFWLRQ WKDW D PLVWDNH KDV EHHQ FRPPLWWHG�� 8QLWHG 6WDWHV Y� 8QLWHG
6WDWHV *\SVXP &R�� ��� 8�6� ���� ��� �������

2Q UHYLHZ� 6DXFHGR KDV IDXOWHG WKH VHQWHQFLQJ MXGJH¶V REVHUYDWLRQ�
RQ WKH UHFRUG� WKDW 6DXFHGRSUREDEO\ZRXOG KDYH FRQVXPPDWHG DGGLWLRQDO
IXWXUH FRFDLQH GHOLYHULHV LI KH KDG QRW EHHQ DUUHVWHG LQ $SULO �����
$GGLWLRQDOO\� 6DXFHGR KDV FODLPHG WKDW WKH GLVWULFW FRXUW IDFWXDOO\ HUUHG
E\ VWDWLQJ WKDW KH KDG PDGH ³PXOWLSOH´ GHOLYHULHV� +RZHYHU� 6DXFHGR
DGPLWWHG WKDW KH KDGPDGH WZR WULSV IURP7H[DV WR0HPSKLV DV D QDUFRWLFV

1�1&.-%�/%'.!%).%��+��4%*$,.��(�)��%)-&-/%G���-%�.-�4&)1,
&-/��+,%)�.-��$).'�����5��I,.1,�+�+&'%/�(�2)�@.'�:)&*��

�
���,%

=	��1,&):%/�	&21%/���-'B�I.+,�+,��%�(�2)�@.'�:)&*�����(+%)
+,%� '�I%)� 1�2)+� )%F%1+%/� 	&21%/�K�� D*.-.*&'� $&)+.1.$&-+E
*�+.�-��.+�1�-/%*-%/�,.*�+�����*�-+,��.-�(%/%)&'�$).��-�

�
�+�

<%�(�''�I%/�<B�+,)%%�B%&)���(��2$%)!.�%/�)%'%&�%����-�4&)1,
���������	&21%/��.-.+.&+%/�&��%&��-&<'%�&$$%&'���

��-�./%).-:�+,%�&��.:-*%-+���(�%))�)�&��%)+%/�<B�	&21%/��
+,.��1�2)+�(.-/��+,&+�,%�@-�I.-:'B�I&.!%/�,.��1,&):%/�%))�)
+,&+�+,%�+).&'�1�2)+�,&/�&++).<2+%/�&-�2-�2<�+&-+.&+%/�&*�2-+
�(�1�1&.-%�+��,.��&1+.!.+B�

��
����-�%H2%-+'B��+,&+�1,&''%-:%�.�
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��

FRXULHU IRU +HUQDQGH]� ZKLFK LV PRUH WKDQ RQH DQG KHQFH ³PXOWLSOH�´ $W

DQ\ UDWH� QHLWKHU RI WKRVH UHPDUNV HYLQFHG DQ\ HUURU LQ VHQWHQFLQJ� EHFDXVH

WKH WULDO FRXUW DGRSWHG WKH 365¶V UHFRPPHQGDWLRQ WR FKDUJH KLP RQO\ZLWK

WKH IRXU NLORJUDPV ZKLFK KH KDG SHUVRQDOO\ GHOLYHUHG� $FFRUGLQJO\� QR

³SODLQ HUURU�´ RU DQ\ HUURU� ZKLFK FRXOG KDYH SUHMXGLFHG 6DXFHGR

VXSSRUWHG WKRVH XQUHVHUYHG REMHFWLRQV� DQG WKXV WKH\ DUH QRQ�FRJQL]DEOH

RQ UHYLHZ� )HG� 5� &ULP� 3� ���E��8QLWHG 6WDWHV Y� 2ODQR� ��� 8�6� ����

��� �������8QLWHG 6WDWHV Y� .RHEHUOHLQ� ��� )��G ���� ��� ��WK &LU�

������ FHUW� GHQLHG� ��� 8�6� ���� �������

��
7KH 6HQWHQFLQJ *XLGHOLQHV SRVLW�

%DVHG RQ WKH GHIHQGDQW
V UROH LQ WKH RIIHQVH� GHFUHDVH WKH

RIIHQVH OHYHO DV IROORZV�

�D� ,I WKH GHIHQGDQW ZDV D PLQLPDO SDUWLFLSDQW LQ DQ\ FULPLQDO

DFWLYLW\� GHFUHDVH E\ � OHYHOV�

�E� ,I WKH GHIHQGDQW ZDV D PLQRU SDUWLFLSDQW LQ DQ\ FULPLQDO
DFWLYLW\� GHFUHDVH E\ � OHYHOV�

,Q FDVHV IDOOLQJ EHWZHHQ �D� DQG �E�� GHFUHDVH E\ � OHYHOV�

8�6�6�*� � �%��� �EROGIDFH LQ RULJLQDO��

7KH RIILFLDO FRPPHQWDU\ WR 8�6�6�*� � �%��� VWLSXODWHV WKDW WKH
UHGXFWLRQ IRU ³PLQLPDO´ SDUWLFLSDQWV ³LV LQWHQGHG WR FRYHU GHIHQGDQWVZKR
DUH SODLQO\ DPRQJ WKH OHDVW FXOSDEOH RI WKRVH LQYROYHG LQ WKH FRQGXFW RI
D JURXS� 8QGHU WKLV SURYLVLRQ� WKH GHIHQGDQW
V ODFN RI NQRZOHGJH RU
XQGHUVWDQGLQJ RI WKH VFRSH DQG VWUXFWXUH RI WKH HQWHUSULVH DQG RI WKH
DFWLYLWLHV RI RWKHUV LV LQGLFDWLYH RI D UROH DV PLQLPDO SDUWLFLSDQW��
8�6�6�*� � �%���� FRPPHQW� �Q���� 7KH FRPPHQWDU\ IXUWKHU SRVWXODWHG
WKDW �>I@RU SXUSRVHV RI ��%����E�� D PLQRU SDUWLFLSDQW PHDQV DQ\
SDUWLFLSDQW ZKR LV OHVV FXOSDEOH WKDQ PRVW RWKHU SDUWLFLSDQWV� EXW ZKRVH
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