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'HVSLWH RXU FRQFOXVLRQ WKDW WKH IDFWV RI WKLV FDVH GR QRW LPSOLFDWH

WKH&RQIURQWDWLRQ&ODXVH� WKH UHJLPH WKDW WKH2KLR 6XSUHPH&RXUW HUHFWHG
LQ 6WDWH Y� %RJJV� ��� 1�(��G ��� �2KLR ����� PD\ ZHOO LPSOLFDWH WKH
&RQIURQWDWLRQ &ODXVH LQ RWKHU FLUFXPVWDQFHV� $V H[SODLQHG VXSUD� LI D
GHIHQGDQW VHHNV WR VKRZ WKDW D SULRU IDOVH DFFXVDWLRQ EHDUV RQ D ZLWQHVV¶V
ELDV� PRWLYH RU SUHMXGLFH� D WULDO FRXUW PD\ EH FRQVWLWXWLRQDOO\ UHTXLUHG WR
DOORZ D GHIHQGDQW WR FURVV�H[DPLQH RQ WKDW DFFXVDWLRQ� DV ZHOO DV WR DOORZ
WKH GHIHQGDQW WR ³PDNH D UHFRUG IURP ZKLFK WR DUJXH ZK\´ WKH ZLWQHVV
ZDV ELDVHG RU SUHMXGLFHG� 'DYLV� ��� 8�6� DW ���� ,Q D FDVH ZKHUH WKH
&RQIURQWDWLRQ &ODXVH LV LPSOLFDWHG� WKH %RJJV UHJLPH PD\ KDYH WR JLYH
ZD\� GHSHQGLQJ RQ WKH H[WHQW RI FURVV�H[DPLQDWLRQ SHUPLWWHG DQG WKH
LQWHUHVW�EDODQFLQJ DQDO\VLV UHTXLUHG XQGHU FDVHV VXFK DV 0LFKLJDQ Y�
/XFDV� ��� 8�6� DW ������� %XW WKDW LV QRW WKLV FDVH�
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%HUPDQ WHVWLILHG WKDW VKH ZDV QRW FHUWDLQ SUHFLVHO\ KRZ ORQJ WKH

DWWDFN ODVWHG� -�$� DW ����

�
%HUPDQ WHVWLILHG WKDW %RJJV RQO\ HMDFXODWHG RQH WLPH� ZKHQ KH

IRUFHG KHU WR SHUIRUP RUDO VH[ DW WKH HQG RI WKH DVVDXOW� DQG WKDW VKH
LPPHGLDWHO\ GLVSRVHG RI KLV VHPHQ LQ WKH EDWKURRP� -�$� DW �������
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%RJJV VXJJHVWHG LQ FORVLQJ DUJXPHQW WKDW SHUKDSV %HUPDQ¶V

ZRXQGV ZHUH VHOI�LQIOLFWHG� 3HUKDSV VKH ³KDG D QLJKWPDUH DQG IHOO GRZQ
DQG VDLG VKH ZDV UDSHG� � � � , GRQ¶W NQRZ� , GRQ¶W WKLQN \RX NQRZ�´ -�$�
DW ������� 7KLV VSHFXODWLRQ ZDV QRW VXSSRUWHG E\ DQ\ HYLGHQFH� DQG WKH
RQO\ PHGLFDO WHVWLPRQ\ DGGXFHG DW WULDO ZDV WKDW WKH ZRXQGV ZHUH
FRQVLVWHQW ZLWK WKH SK\VLFDO DWWDFN WKDW %HUPDQ KDG GHVFULEHG�

&�""�0����&��!&5('*�"��A'���*��(&�0(�!��(+�('A�"5�%&�%�(&�
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%��$!"�� ��22(=(� �'2&%� %�� !��(��%� �� ��#��(�� 2'A��� %&�
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7KHUH LV QR UHFRUG RI WKLV KHDULQJ� $Q DIILGDYLW VLJQHG E\ %RJJV¶V

GHIHQVH FRXQVHO DW WKH WLPH VWDWHG WKDW &RSDV� WKH DSDUWPHQW PDQDJHU�
WHVWLILHG WKDW LQ 1RYHPEHU RU HDUO\ 'HFHPEHU ����� VKH UHFHLYHG D SKRQH
FDOO IURP %HUPDQ� DQG WKDW %HUPDQ FODLPHG WKDW <D]HOO� DQRWKHU WHQDQW�
KDG SXOOHG D NQLIH RQ KHU DQG UDSHG KHU� -�$� DW ����� 6KH IXUWKHU VWDWHG
WKDW GHVSLWH KHU VXJJHVWLRQ WKDW %HUPDQ FDOO WKH SROLFH DERXW WKH LQFLGHQW�
%HUPDQ GLG QRW GR VR� VKH DOVR WHVWLILHG WKDW ZKHQ VKH DVNHG <D]HOO DERXW
WKH DOOHJDWLRQ� KH GHQLHG LW� 1H[W� <D]HOO� D QHLJKERU RI %HUPDQ� WHVWLILHG�
+H VWDWHG WKDW KH QHYHU DVVDXOWHG %HUPDQ� DQG WKDW ZKHQ&RSDV DVNHG KLP
DERXW %HUPDQ¶V FKDUJH� KH KDG GHQLHG LW� +H DOVR VWDWHG WKDW KH ZDV QHYHU
TXHVWLRQHG E\ WKH SROLFH DERXW WKH DOOHJDWLRQ� )LQDOO\� %HUPDQ WHVWLILHG
DW WKH KHDULQJ� 6KH FODLPHG WKDW VKH RQO\ WROG &RSDV WKDW <D]HOO KDG
WKUHDWHQHG DQG VODSSHG KHU� DQG QRW WKDW KH KDG UDSHG KHU�
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2XU FDUH LQ DGKHULQJ WR WKLV GLVWLQFWLRQ DULVHV LQ SDUW IURP WKH

JHQHUDO FRQFHUQ UDLVHG E\ WKH 2KLR 6XSUHPH &RXUW WKDW D FOHDUO\
DUWLFXODWHG UXOH� ZKHWKHU LW EH D UXOH RI FRQVWLWXWLRQDO ODZ RU RQH RI
HYLGHQFH� EH DSSOLHG FRQVLVWHQWO\� 6HH JHQHUDOO\ %RJJV� ��� 1�(��G DW
��� �VWDWLQJ WKDW HYLGHQWLDU\ UXOH VKRXOG QRW EH DSSOLHG GLIIHUHQWO\ ³PHUHO\
EHFDXVH WKH FKDUJH LV RQH LQYROYLQJ D VH[XDO DVVDXOW´�� 7R DOORZ %RJJV
WR SUHYDLO RQ KLV DUJXPHQW WKDW WKH &RQIURQWDWLRQ &ODXVH FRPSHOV FURVV�
H[DPLQDWLRQ HYHQ ZKHQ KLV SXUSRVH ZDV WR DWWDFN %HUPDQ¶V FUHGLELOLW\
JHQHUDOO\ ZRXOG FDUYH RXW D WURXEOLQJ H[FHSWLRQ LQ WKH UDSH FRQWH[W WR DQ
RWKHUZLVH FOHDU DQG XQLIRUP UXOH� 6HH JHQHUDOO\'HQLVH 5� -RKQVRQ�3ULRU
)DOVH $FFXVDWLRQV RI 5DSH� )DOVXV LQ 8QR� )DOVXV LQ 2PQLEXV� � <$/(
-�/� 	 )(0,1,60 ��� ������ �H[DPLQLQJ WKH RULJLQV DQG LPSOLFDWLRQV RI
FRXUWV¶ WUHDWLQJ SULRU DFFXVDWLRQV GLIIHUHQWO\ WKDQRWKHU W\SHV RI FUHGLELOLW\
HYLGHQFH��
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$WRQH LQVWDQFH� DFFRUGLQJ WR%RJJV¶V FRXQVHO¶V DIILGDYLW GHVFULELQJ

WKH VHFRQG LQ FDPHUD KHDULQJ� KH DVNHG %HUPDQ ZKHWKHU ³VKH DFFXVHG
5LFN <D]HOO DQG 5RJHU %RJJV RI UDSH EHFDXVH >KHU ER\IULHQG@ *DU\
5RWKZHOO KDG EHDWHQ DQG UDSHG KHU EXW VKH GLG QRW ZDQW WR JHW 0U�
5RWKZHOO LQ WURXEOH VR VKH EODPHG <D]HOO DQG %RJJV�´ -�$� DW ����� 6KH
VDLG VKH KDG QRW� $OWKRXJK WKLV TXHVWLRQ DGGUHVVHG D SRVVLEOH LPSURSHU
PRWLYH LQ DFFXVLQJ %RJJV� %RJJV GLG QRW SXUVXH WKLV WKHRU\ DW WULDO� QRU
GLG KH DGGXFH DQ\ HYLGHQFH LQ VXSSRUW RI LW LQ H[DPLQLQJ DQ\ RI WKH
ZLWQHVVHV� 0RUHRYHU� LQ WKH QXPHURXV DSSHDOV VLQFH WKH FRQYLFWLRQ� KH
GRHV QRW DSSHDU WR KDYH FODLPHG WKDW KH ZDV SXUVXLQJ VXFK D WKHRU\ RI
LPSURSHU PRWLYH�
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DWWHPSWHG WR DUWLFXODWH D WKHRU\ RI ELDV RU SUHMXGLFH RQ DSSHDO� 5DWKHU�
HYHQ DIWHU FURVV�H[DPLQLQJ %HUPDQ DERXW WKH SULRU LQFLGHQW LQ ODWHU
KHDULQJV� %RJJV KDV HPSKDVL]HG RQO\ %HUPDQ¶V JHQHUDO FUHGLELOLW\�
0RUHRYHU� XQOLNH %XUU� ZH GR QRW ILQG D ELDV RU PRWLYH WKHRU\ WR EH
³DSSDUHQW´ IURP HLWKHU WKH DUJXPHQWV KH KDV VLQFH PDGH RU IURP WKH WULDO
UHFRUG�
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,Q WKH WULDO XQGHUO\LQJ WKH 'DYLV DSSHDO� 'DYLV� FKDUJHG ZLWK

EXUJODU\� ZDV EDUUHG IURP VKRZLQJ WKDW D NH\ ZLWQHVV DJDLQVW KLP ZDV RQ
SUREDWLRQ IRU EXUJODU\� 'DYLV DUJXHG DW WULDO WKDW KH ZDV QRW VHHNLQJ WR
LQWURGXFH WKDW HYLGHQFH WR LPSHDFK WKH ZLWQHVV¶V FKDUDFWHU JHQHUDOO\�
5DWKHU� KH DLPHG WR VKRZ WKDW WKHZLWQHVVZDV ELDVHG LQ WHVWLI\LQJ EHFDXVH
KH ZDV WU\LQJ WR VKLHOG VXVSLFLRQV RI KLV RZQ LQYROYHPHQW LQ WKH FULPH�
DQG EHFDXVH KH PD\ KDYH IHDUHG WKDW KLV RZQ SUREDWLRQ ZDV LQ MHRSDUG\�
6HH LG� DW ����
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:H QRWH WKDW RXU FRQFOXVLRQ LV QRW EDVHG VLPSO\ RQ WKH IDFW WKDW

%RJJV GLG QRW DUWLFXODWH D ELDV RU PRWLYH MXVWLILFDWLRQ DW WKH WULDO LWVHOI� $V

-XGJH �QRZ -XVWLFH�.HQQHG\ H[SODLQHG LQ%XUU Y� 6XOOLYDQ� ��� )��G ����
��� ��WK &LU� ������ D GHIHQGDQW LV QRW UHTXLUHG WR DUWLFXODWH D SUHFLVH

WKHRU\ RI ELDV DW WKH WULDO OHYHO WR PHULW FURVV�H[DPLQDWLRQ� RU WR ODWHU

FKDOOHQJH WKH OLPLWDWLRQ RI WKDW FURVV�H[DPLQDWLRQ DV KDYLQJ EHHQ LQ

YLRODWLRQ RI WKH &RQIURQWDWLRQ &ODXVH� 6HH DOVR $OIRUG Y� 8QLWHG 6WDWHV�
��� 8�6� ���� ��� �������QRWLQJ WKDW FURVV�H[DPLQDWLRQ ³LV QHFHVVDULO\

H[SORUDWRU\� DQG WKH UXOH WKDW WKH H[DPLQHU PXVW LQGLFDWH WKH SXUSRVH RI

KLV LQTXLU\ GRHV QRW� LQ JHQHUDO� DSSO\´��'RUVH\� ��� )��G DW ��� �³>7@KH
GHIHQVH LV QRW UHTXLUHG WR EH DEOH WR VWDWH EHIRUHKDQG H[DFWO\ ZKDW IDFWV
LW ZLVKHV WR HOLFLW � � � �´�� 7KXV� HYHQ WKRXJK D GHIHQGDQW LQDUWIXOO\
DUWLFXODWHG WR WKH WULDO FRXUW LWV SXUSRVH LQ FURVV�H[DPLQLQJ D SURVHFXWLRQ
ZLWQHVV� -XGJH .HQQHG\ IRXQG WKH SRVVLELOLW\ RI ELDV RU SUHMXGLFH WR KDYH
EHHQ ³DSSDUHQW´ �ODUJHO\ EHFDXVH WKH ZLWQHVV ZDV DQ DFFRPSOLFH ZKR KDG
QRW EHHQ FKDUJHG ZLWK WKDW RU ODWHU FULPHV�� DQG FRQVHTXHQWO\ IRXQG D
&RQIURQWDWLRQ &ODXVH YLRODWLRQ� 6HH %XUU� ��� )��G DW ����

8QOLNH FDVHV VXFK DV 'DYLV DQG %XUU� KRZHYHU� %RJJV KDV QRW
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