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836 DOVR FRQWHQGV WKDW WKH $/-¶V GHFLVLRQ WKDW LW UHPRYHG WKLV

PDWHULDO EHFDXVH LW GHQLJUDWHG 836� DQG QRW EHFDXVH LW YLRODWHG WKH UXOH
UHTXLULQJ RIILFLDO XQLRQ OHWWHUKHDG� ZDV PDGH SRVVLEOH EHFDXVH WKH $/-
LPSURSHUO\ H[FOXGHG ([KLELW ��� 7KH $/- H[SODLQHG ([KLELW �� DQG ZK\
VKH H[FOXGHG LW LQ D IRRWQRWH WR KHU GHFLVLRQ�

>([KLELW ��@ LV D VHULHV RI SKRWRFRSLHG JULHYDQFH GHFLVLRQV RQ
WKH VXEMHFW RI SRVWLQJV RQ XQLRQ EXOOHWLQ ERDUGV� 1HLWKHU WKH
IDFWV XQGHUO\LQJ WKH GHFLVLRQV QRU WKH WH[W RI WKH FRQWUDFW
SURYLVLRQ WKH\ SXUSRUW WR LQWHUSUHW DUH VHW RXW LQ IXOO LQ WKH
H[KLELW� 7KH H[KLELW ZDV DSSDUHQWO\ RIIHUHG WR VKRZ WKH EDVLV
XSRQ ZKLFK 5HVSRQGHQW GHFLGHG WR UHPRYH WKH &RQWUDFW 8SGDWH
DW LVVXH KHUH� IURP WKH XQLRQ EXOOHWLQ� +RZHYHU� 5HVSRQGHQW¶V
ZLWQHVV� 'DQLHO 3DUNV� IURP ZKRVH ILOHV WKLV HYLGHQFH FDPH
FRXOG QRW WHVWLI\ ZLWK DQ\ FHUWDLQW\ ZKLFK SDUWV RI WKH H[KLELW� LI
DQ\� KH PD\ KDYH UHYLHZHG DW WKH WLPH UHOHYDQW WR WKH GHFLVLRQ WR
UHPRYH WKH &RQWUDFW 8SGDWH� , WKHUHIRUH H[FOXGHG LW DV
LUUHOHYDQW�

-$ DW ���� 836 FRQWHQGV WKDW ([KLELW �� VKRXOG KDYH EHHQ DGPLWWHG DV
D VWDWH RI PLQG H[FHSWLRQ� $ VWDWH RI PLQG H[FHSWLRQ LV DQ H[FHSWLRQ WR
WKH KHDUVD\ UXOH� 6HH )HG� 5� (YLG� ������� ,W LV QRW DQ H[FHSWLRQ WR WKH
UXOHV RI UHOHYDQFH� KRZHYHU� 836¶V DUJXPHQW� WKXV� LV HUURQHRXV�
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2QH RI WKHPDQDJHUV� %ULDQ .RQHVNR� DOVR GRHV QRW VHH D GLVWLQFWLRQ

EHWZHHQ PDQDJHPHQW DQG VXSHUYLVRU� +H VWDWHG WKDW KH ZHQW LQWR
PDQDJHPHQW LQ ���� DV D VXSHUYLVRU RI SHUVRQQHO� 6HH -$ DW ����
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836 DOVR DUJXHV WKDW WKLV &RXUW VKRXOG ILQG WKDW QR XQIDLU ODERU

SUDFWLFH RFFXUUHG EHFDXVH LW ZDV D GH PLQLPLV YLRODWLRQ� OLNH WKDW LQ
*UDKDP $UFKLWHFWXUDO 3URGV� Y� 1/5%� ��� )��G ��� ��G &LU� ������ ,Q
*UDKDP� D VXSHUYLVRU DVNHG DQ HPSOR\HH WR VWRS GLVWULEXWLQJ XQLRQ
OLWHUDWXUH LQ WKH SDUNLQJ ORW DQG WR PRYH D VKRUW GLVWDQFH DZD\ WR WKH
HQWUDQFH RI WKH HPSOR\HU¶V EXLOGLQJ� ZKHUH WKH HPSOR\HH ZDV DFWXDOO\
DEOH WR GLVWULEXWHPRUH HIIHFWLYHO\ DQG HIILFLHQWO\� 6HH LG� +HUH� KRZHYHU�
836 WROG 'XQQLQJ WR PRYH WR WKH ORFNHU URRP� D FRPSOHWHO\ GLIIHUHQW
DUHD� DQG 'XQQLQJ ZDV ODWHU GLVFLSOLQHG IRU WKH GLVWULEXWLRQV� XQOLNH
*UDKDP�
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