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$V WKH 8QLWHG 6WDWHV UHFRJQL]HV LQ LWV EULHI� RQO\ WKH IHH FDS

SURYLVLRQV DUH EHIRUH WKH SDQHO LQ WKLV DSSHDO� DV WKH DWWRUQH\ IHHV DW LVVXH
DURVH IURP SRVW�MXGJPHQW FRPSOLDQFH PRQLWRULQJ� 7KXV� ZH QHHG QRW
DGGUHVV WKH FRQVWLWXWLRQDOLW\ RI � ����G����� ZKLFK UHTXLUHV XS WR ��� RI
DQ\ MXGJPHQW D SULVRQHU REWDLQV WR EH DSSOLHG DJDLQVW DQ\ DWWRUQH\ IHHV
DZDUGHG XQGHU WKLV VHFWLRQ�
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:H QRWH WKDW WKH KRXUO\ UDWH FKRVHQ E\ &RQJUHVV XQGHU � ����G����

LV DOVR D PDWWHU RI OHJLVODWLYH MXGJPHQW ZKLFK ZH ZLOO QRW RYHUWXUQ XQOHVV
LW LV GHPRQVWUDWHG WKDW &RQJUHVV FRXOG QRW KDYH UHDVRQDEO\ FRQFHLYHG WKH
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7KH 6WDWH RI 2KLR DV $PLFXV &XULDH FLWHV *� &ROH� 5� +DQVRQ� DQG

-� *LOEHUW� $OWHUQDWLYH 'LVSXWH 5HVROXWLRQ IRU 3ULVRQHU *ULHYDQFHV� $
5HIHUHQFH 0DQXDO IRU $YHUWLQJ /LWLJDWLRQ �±� �1DWLRQDO ,QVWLWXWH RI
&RUUHFWLRQV ������ DV REVHUYLQJ ³0DQ\ QRQ�IULYRORXV VXLWV FRQFHUQ VPDOO
PRQHWDU\ VXPV� DQG WKH WLPH GHYRWHG WR WKHP E\ DGPLQLVWUDWRUV LV
GLVSURSRUWLRQDWH WR WKH DPRXQWV LQYROYHG�´��

�
7KH JRYHUQPHQW DUJXHV WKDW WKH DWWRUQH\ IHH FDS SURYLVLRQV PD\

UHGXFH MXGLFLDO RYHU�LQYROYHPHQW LQ WKH GD\ WR GD\ DGPLQLVWUDWLRQ RI RXU
QDWLRQ¶V SULVRQV� 7KH OHJLVODWLYH KLVWRU\ RI WKH 3/5$ DOVR VKRZV WKDW
&RQJUHVV ZDV FRQFHUQHG ZLWK WKLV LVVXH� 6HH� H�J�� 3ULVRQ 5HIRUP�
(QKDQFLQJ WKH (IIHFWLYHQHVV RI ,QFDUFHUDWLRQ� +HDULQJV RQ 6��� 6����
6����� 6����� 6���� DQG +�5� ��� %HIRUH WKH &RPPLWWHH RQ WKH -XGLFLDU\
RI WKH 8QLWHG 6WDWHV 6HQDWH� 6� +UJ� ������� DW �±�� ��±�� �������

UHSULQWHG LQ %HUQDUG '� 5HDPV DQG :LOOLDP +� 0DQ]� $ /HJLVODWLYH
+LVWRU\ RI WKH 3ULVRQ /LWLJDWLRQ 5HIRUP $FW RI ����� 3XE� /� 1R� �������
��� 6WDW� ����� 'RFXPHQW 1R� �� �VWDWHPHQWV RI 6HQ� 6SHQFHU $EUDKDP
DQG )RUPHU $WWRUQH\ *HQHUDO :LOOLDP 3� %DUU�� +RZHYHU� EHFDXVH ZH
FRQFOXGH WKDW WKH DWWRUQH\ IHH FDS SURYLVLRQ LV UDWLRQDOO\ UHODWHG WR WKH
JRDO RI UHGXFLQJ WULYLDO FODLPV DQG SURWHFWLQJ WKH SXEOLF ILVF� ZH QHHG QRW
GHWHUPLQH ZKHWKHU &RQJUHVV¶V JRDO RI UHGXFLQJ MXGLFLDO LQYROYHPHQW
ZRXOG DOVR SURYLGH D UDWLRQDO EDVLV IRU HQDFWLQJ � ����G�����
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7KH GLVVHQW¶V DOOHJDWLRQ WKDW � ����G���� FDQQRW EH UDWLRQDOO\ UHODWHG

WR SURWHFWLQJ VWDWH DQG IHGHUDO WUHDVXULHV XQOHVV UHGXFLQJ WKH QXPEHU RI
PHULWRULRXV� QRQ�WULYLDO FODLPV RI SULVRQHUV LV D OHJLWLPDWH FRQVWLWXWLRQDO
REMHFWLYH IDLOV WR UHFRJQL]H WKH FLUFXPVWDQFHV VSHFLILF WR SULVRQHUV WKDW
PD\ LQFUHDVH WKH QXPEHU RI WULYLDO RU IULYRORXV DOOHJDWLRQV D SULVRQHU PD\
ILOH DV FRPSDUHG WR D QRQ�SULVRQHU� &RQJUHVV FRXOG KDYH UDWLRQDOO\
WKRXJKW WKDW � ����G����ZRXOG HOLPLQDWH WKLV GLVWLQFWLRQ DQG WKXV SUHVHUYH
VRPH JRYHUQPHQWDO UHVRXUFHV�
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7KH JRYHUQPHQW DUJXHV WKDW WKH UHGXFWLRQ LQ DWWRUQH\ IHHV JRHV LQWR

D SULVRQHU¶V GHFLVLRQ ZKHWKHU WR ILOH D FODLP� 6HYHUDO FRXUWV KDYH DJUHHG
ZLWK WKH JRYHUQPHQW¶V FRQWHQWLRQ� 6HH0DGULG Y� *RPH]� ��� )��G ����
��� ��WK &LU� ������0RUULVRQ Y� 'DYLV� �� )�6XSS��G ���� ��� �6�'�2+
������ +RZHYHU� ZLWK UHVSHFW WR WUXO\ IULYRORXV FODLPV� LW FRXOG EH
SODXVLEO\ DUJXHG WKDW WKH SURYLVLRQ ZRXOG KDYH DW EHVW D YHU\ DWWHQXDWHG
DIIHFW RQ WKH OLWLJDWLRQ GHFLVLRQ RI D SUR VH LQPDWH� ZKRVH FODLPV PXVW EH
FHUWLILHG DV SRVVHVVLQJ DW OHDVW VRPH PHULW DW DQ HDUO\ VWDJH LQ WKH
OLWLJDWLRQ� )XUWKHU� WKH IHH FDS SURYLVLRQV RQO\ DSSO\ WR FDVHV LQ ZKLFK WKH
SULVRQHU KDV DFWXDOO\ SUHYDLOHG� WKHUHE\ DVVXULQJ WKDW DW OHDVW RQH FODLP
ZDV PHULWRULRXV� :H QHHG QRW UHVROYH WKLV LVVXH� KRZHYHU� DV RWKHU
UDWLRQDO EDVHV H[LVW IRU WKH ODZV HQDFWPHQW�
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7KH GLVVHQW DUJXHV WKDW � ����G���� FDQQRW EH UDWLRQDOO\ UHODWHG WR

UHGXFLQJ IULYRORXV ODZVXLWV� EHFDXVH � ���� DOUHDG\ RQO\ DXWKRUL]HV
FRXUWV WR DZDUG UHDVRQDEOH DWWRUQH\V¶ IHHV WR WKH ³SUHYDLOLQJ SDUW\�´ ,Q
DGGLWLRQ� WKH GLVVHQW DUJXHV WKDW WKH ³UHDVRQDEOHQHVV´ UHTXLUHPHQW LQ
� ���� IRU WKH DPRXQW RI DWWRUQH\V¶ IHHV DZDUGHG PDQGDWHV D
SURSRUWLRQDOLW\ EHWZHHQ WKH GHJUHH RI SODLQWLII¶V YLFWRU\ DQG DQ\ IHH
DZDUGHG� DQG WKXV � ����G���� FDQQRW EH UDWLRQDOO\ UHODWHG WR UHGXFLQJ
WULYLDO FODLPV HLWKHU� %\ UHGXFLQJ WKH DPRXQW RI DQ\ SRWHQWLDO UHFRYHU\�
KRZHYHU� � ����G���� UDLVHV WKH SUREDELOLW\ RI VXFFHVV WKDW VXFK FDVHV
PXVW HQMR\ EHIRUH DQ DWWRUQH\ ZLOO DFFHSW WKH FDVH� 7KXV� � ��� LV
UDWLRQDOO\ UHODWHG WR UHGXFLQJ IULYRORXV DQG WULYLDO FODLPV EHFDXVH LW ZLOO
JHQHUDWH D KLJKHU UHTXLUHG OLNHOLKRRG RI VXFFHVV EHIRUH DQ\ JLYHQ FDVH LV
WDNHQ�
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