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(YHQ LI RQH ZHUH WR DVVXPH WKDW ERWK 5DWOLII DQG(GPRQGV VRPHKRZ

SUHVHQWHG D GLIIHUHQW YLHZ RI WKH .HQWXFN\ PXUGHU VWDWXWH WKDQ WKH YLHZ
H[SUHVVHG LQ *DOO� WKH\ ZRXOG SURYLGH QR VXSSRUW IRU WKH PDMRULW\¶V
FRQFOXVLRQ WKDW WKH GHFLVLRQ LQ*DOO� DV LW UHODWHG WR WKH H[WUHPH HPRWLRQDO
GLVWXUEDQFH GHIHQVH� UHVXOWHG LQ DQ H[ SRVW IDFWR YLRODWLRQ VLQFH ERWK FDVHV

ZHUH GHFLGHG DIWHU WKH GDWH RI *DOO¶V RIIHQVH�
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FRPSHWHQF\ DQG VDQLW\ H[DPV� ERWK LQ WKH VXEVWDQFH RI WKH H[DPLQDWLRQV

DQG LQ WKHLU OHQJWK DQG VFRSH� -�$� DW �������� XQGHUVFRULQJ WKH

LQDGHTXDF\ RI WKH FRPSHWHQF\ H[DP KH FRQGXFWHG LQ GHWHUPLQLQJ *DOO¶V

VDQLW\� �,QGHHG� KH DFNQRZOHGJHG WKDW XVLQJ D FRPSHWHQF\ WHVW WR

GHWHUPLQH VDQLW\ ³ZRXOG QRW KDYH EHHQ SURSHU�´ -�$� DW ����� )RU LQVWDQFH�

ZKLOH KH WHVWLILHG WKDW D W\SLFDO VDQLW\ H[DP WDNHV IURP VL[ KRXUV WR

KXQGUHGV RI KRXUV� -�$� DW ���� 'U� &KXWNRZ WHVWLILHG WKDW KH H[DPLQHG

*DOO IRU RQO\ �� PLQXWHV� -�$� DW ���� RQO\ D IUDFWLRQ RI WKRVH PLQXWHV

ZHUH VSHQW UHFRXQWLQJ WKH HYHQWV RI $SULO �� ZKLFK 'U� &KXWNRZ KDG

WHVWLILHG ZRXOG KDYH EHHQ YLWDO WR DVVHVVLQJ VDQLW\� -�$� DW ������� 8SRQ

UHIOHFWLRQ� 'U� &KXWNRZ VWDWHG WKDW D IXOO VDQLW\ H[DPLQDWLRQ ZRXOG KDYH

WDNHQ KLP IURP WZR WR IRXU ZHHNV� -�$� DW ���� )XUWKHU� 'U� &KXWNRZ

WHVWLILHG WKDW KLV FRQFOXVLRQV DV WR *DOO¶V VDQLW\ ZHUH QRW EDVHG RQ

LQIRUPDWLRQ �VXFK DV SULRU SV\FKLDWULF RU PHGLFDO KLVWRU\� WKDW LV YLWDO WR

VXFK DVVHVVPHQWV� EHFDXVH KH QHYHU UHFHLYHG WKDW LQIRUPDWLRQ XQWLO DIWHU

WKH WULDO ZDV FRPSOHWH� -�$� DW ����
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7KHVH VWDQGDUGV RI UHYLHZ DSSO\ EHFDXVH *DOO ILOHG KLV SHWLWLRQ IRU

KDEHDV UHYLHZ EHIRUH $SULO ����� $IWHU WKDW GDWH� WKH QHZ UHYLHZLQJ

VWDQGDUGV XVKHUHG LQ E\ WKH $QWLWHUURULVP DQG (IIHFWLYH 'HDWK 3HQDOW\

$FW� 3XE�/� 1R� �������� ��� 6WDW� ���� ������� DSSO\�
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,Q RYHUWXUQLQJ WKH GHIHQGDQW¶V FRQYLFWLRQ� WKH FRXUW PDNHV WKH

SHQDOW\ SKDVH RI WKH WULDO PRRW� 6LQFH WKH FRXUW KDV DGGUHVVHG WKLV LVVXH�

KRZHYHU� , ZRXOG LQGLFDWH P\ FRQFXUUHQFH LQ WKH UHVXOW UHDFKHG RQ WKH

SHQDOW\ LVVXH ZLWKRXW VXEVFULELQJ WR DOO RI WKH DQDO\VLV XVHG E\ WKH FRXUW

WR UHDFK LWV UHVXOW�

�
7KLV FRQFOXVLRQ LV DOVR WKH O\QFKSLQ RI WKH FRXUW¶V GRXEOH MHRSDUG\

DQDO\VLV� 7KXV� LI WKLV FRQFOXVLRQ LV ZURQJ� WKH GRXEOH MHRSDUG\ DQDO\VLV

LV DOVR ZURQJ� DQG UHWULDO ZRXOG QRW EH EDUUHG�
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7KH 3DWWHUVRQ &RXUW FDXWLRQHG WKDW ³WKHUH DUH REYLRXVO\

FRQVWLWXWLRQDO OLPLWV EH\RQG ZKLFK WKH 6WDWHV PD\ QRW JR´ LQ GHILQLQJ WKH
HOHPHQWV RI D FULPH� ���8�6� DW ���� 7KH UHFHQW 6XSUHPH &RXUW GHFLVLRQ
LQ $SSUHQGL GHPRQVWUDWHV WKDW LQ VRPH FLUFXPVWDQFHV� FRXUWV VKRXOG ORRN
DW IDFWRUV EH\RQG D VWDWH OHJLVODWXUH¶V XVH RI ³ODEHOV´ LQ GHWHUPLQLQJ LI D
JLYHQ LQJUHGLHQW LV D FULPLQDO HOHPHQW WKDW LPSOLFDWHV :LQVKLS DQG RWKHU
SURWHFWLRQV� 6HH ����:/ ������� DW 
�� 6HH DOVR -RQHV Y� 8QLWHG 6WDWHV�
��� 8�6� ���� ��� ������ �QRWLQJ WKDW ³D 6WDWH FDQQRW PDQLSXODWH LWV ZD\
RXW RI:LQVKLS´�� 7KLV FDVH� KRZHYHU� GRHV QRW UHTXLUH XV WR ORRN EH\RQG
WKH &RPPRQZHDOWK¶V RZQ GHILQLWLRQ RI WKH HOHPHQWV RI PXUGHU�
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$OWKRXJK .HQWXFN\ QRZ SURYLGHV WKDW D MXU\ PD\ ILQG D GHIHQGDQW

JXLOW\ EXW PHQWDOO\ LOO� WKLV YHUGLFW ZDV QRW DQ RSWLRQ IRU MXULHV ZKHQ *DOO
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7KLV VHFWLRQ UHDGV�

������� 'LVSRVLWLRQ RI SHUVRQ IRXQG QRW JXLOW\ E\
UHDVRQ RI LQVDQLW\

��� :KHQ D GHIHQGDQW LV IRXQG QRW JXLOW\ E\ UHDVRQ RI
LQVDQLW\� WKH FRXUW VKDOO FRQGXFW DQ LQYROXQWDU\
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&DVHV RI WKLV W\SH DUH RIWHQ FRPSOLFDWHG E\ VHYHUDO IDFWRUV� )LUVW� DQ

LQJUHGLHQW FDQ DUJXDEO\ EH ERWK DQ HOHPHQW RI D FKDUJHG FULPH DQG RI D
GHIHQVH� RU WKH SUHVHQFH RI D GHIHQVH FDQ DUJXDEO\ QHJDWH D UHTXLUHG
HOHPHQW� 6HH� H�J�� 5KRGHV Y� %ULJDQR� �� )��G ���� ��� ��WK &LU� �����
�VWDWLQJ WHVW WKDW ³>L@I DQ DIILUPDWLYH GHIHQVH EHDUV D QHFHVVDU\ UHODWLRQVKLS
WR DQ HOHPHQW RI WKH FKDUJHG RIIHQVH� WKH EXUGHQ RI SURRI RI WKDW GHIHQVH
PD\ QRW EH SODFHG RQ WKH GHIHQGDQW´� �FLWDWLRQ RPLWWHG�� 7KRPDV Y� $UQ�
��� )��G ���� ��� ��WK &LU� ����� �UHMHFWLQJ DUJXPHQW WKDW QHJDWLQJ VHOI�
GHIHQVH LV D UHTXLUHG HOHPHQW XQGHU 2KLR ODZ�� 7KHUH LV DOVR D UHFHQW OLQH
RI FDVHV DGGUHVVLQJ WKH FRPSOH[ GLVWLQFWLRQ EHWZHHQ D VHQWHQFLQJ IDFWRU
DQG DQ HOHPHQW� 6HH $SSUHQGL� ���� :/ �������8QLWHG 6WDWHV Y� -RQHV�
��� 8�6� ��� ������� $OPDQGDUH]�7RUUHV Y� 8QLWHG 6WDWHV� ��� 8�6� ���
�������0F0LOODQ Y� 3HQQV\OYDQLD� ���8�6� �� ������� :H DUH QRW IDFHG
ZLWK VXFK FRPSOH[LWLHV KHUH EHFDXVH ZH ILQG WKDW IRU WKH \HDUV UHOHYDQW WR
*DOO¶V FULPH� WULDO DQG DSSHDO� .HQWXFN\ ODZ FOHDUO\ WUHDWHG WKH DEVHQFH RI
((' DV DQ HOHPHQW XQGHU WKH PXUGHU VWDWXWH�
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7KH FRXUW FODULILHG WKH GLVWLQFWLRQ IXUWKHU� QRWLQJ WKDW D MXU\ FDQ RQO\

FRQYLFW IRU PXUGHU LI LW FRQFOXGHV WKDW D GHIHQGDQW ³GLG QRW DFW µXQGHU WKH
LQIOXHQFH RI H[WUHPH HPRWLRQDO GLVWXUEDQFH�¶´ ,G� &RQYHUVHO\� LW ZRXOG
EH LPSURSHU WR IUDPH WKH LQVWUXFWLRQV VR WKDW D MXU\ LV ³UHTXLUHG WR EHOLHYH
>D GHIHQGDQW@ DFWHG µXQGHU WKH LQIOXHQFH RI H[WUHPH HPRWLRQDO
GLVWXUEDQFH¶ � � � WR WULJJHU WKH PLWLJDWLQJ HOHPHQW�´ ,G�
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GRHV QRW QHFHVVDULO\ UHQGHU WKDW FLUFXPVWDQFH DQ HOHPHQW RI WKH FULPH�
6HH (QJOH Y� ,VDDF� ��� 8�6� ���� ������ ������� $OOHQ Y� 5HGPDQ� ���

�-�-2-��,�4���-.��(<���1���+�Q�H-��,���,�-/���*��/�-2�<��1�I
��������-/�*��*�,��-��+�-.���++������+�,2�����F�����

�

�/-.�-.���-�-2-������)��1����-�/��)*�1�����**I��)����12-���
2�����-����-.�/���2-5�-���.�?�����<���1���+���0������2�1/�7
-.�-�-.�5�/�-������������/��-.��6�/���/��������--�,)-/�7�-����
���/��-.�/��1*��/�7���72,��-����G2�**5�-�**/�7��-.��-�/�*�1�2�-
/��-�21-���-.��B2������+�-./��<2������/�+��,/�7�-.�,�-.�-�-.�5
,2�-�+/���<�5�������������<*����2<-�-.�-�E?.���-.��4/**/�7
�112�������27������**�?�����-��1-/�7�2�����-.��/�+*2��1���+
�H-��,���,�-/���*� �/�-2�<��1��F� � ��(�� �-� � %&�

�
� ��.�� -�/�*

1�2�-��*�����,���-��-���-.�-��<���1���+���0�?�������*�,��-
-.�� )����12-/��� ?��� ��G2/���� -�� )��6�� ?.��� /-� ��B�1-��
��+�����-I���/��1-���6���/1-�,�-/�������(���-�� %!���

�/��**5��-.��3��-2145�	2)��,����2�-�/�����������/����-./�7
-��2����,/���/-��1*�����-�-�,��-��+��,�-.��-?��)�/���5�����-.�-
��0� ?��� ��� �*�,��-� �+� ,2����� 2����� -.�� ��?� �-�-2-��

�������-.��1�2�-���-�����6���*�-/,���-.�-�-.����,,��?��*-.
�.�2*������-.��<2������+�)���+����-.���*�,��-��-.�-�/-��<2����
��-�/*���)���+�<�5�������������<*����2<-������-.�-�?.����
��+�����-� .��� )�����-��� �6/���1�� �+� ��0�� �� ,2����
/��-�21-/���?�����G2/����-��/�1*2���-.����7�-/�7��+���0������
��������%!'�	���"���-��!8�!��S��� �

�
���.��+�**�?/�7�5�����-.�



"$ �������������� ��������  !"#��$�%&'%

)��G ����� ������� ��WK &LU� ������ %XW LQ OLJKW RI WKH FOHDU GHFLVLRQV
IURP WKH SULRU WZR WHUPV WKDW WKH DEVHQFH RI ((' ZDV DQ HOHPHQW RI

PXUGHU IRU ZKLFK WKH SURVHFXWLRQ ERUH WKH EXUGHQ RI SURRI� WKH *DOO ,

&RXUW¶V UHSHDWHG DVVHUWLRQV WKDW WKH SURVHFXWRU PXVW SURYH DEVHQFH RI

((' EH\RQG D UHDVRQDEOH GRXEW LQGLFDWHG LWV FOHDU DGKHUHQFH WR WKRVH
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,I ZH EHOLHYHG WKDW WKHUH ZDV HYHQ D PLQLPDOO\ SODXVLEOH DUJXPHQW

WKDW GRXEOH MHRSDUG\ GLG QRW DSSO\ KHUH� ZH ZRXOG FHUWDLQO\ SURYLGH WKH

&RPPRQZHDOWK DQ RSSRUWXQLW\ WR PDNH WKDW FDVH� DV WKH GLVVHQW VXJJHVWV�

%XW %XUNV PDNHV LW FOHDU EH\RQG GRXEW WKDW GRXEOH MHRSDUG\ GRHV DSSO\
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$ORQJ WKHVH OLQHV� WKH GLVVHQW LQ 3DWWHUVRQ IUHWWHG WKDW WKH PDMRULW\

RSLQLRQ ZRXOG DOORZ D OHJLVODWXUH WR VKLIW WKH EXUGHQ RI SHUVXDVLRQ ZLWK

UHVSHFW WR DQ\ IDFWRU LQ D FULPLQDO FDVH� ³VR ORQJ DV LW LV FDUHIXO QRW WR

PHQWLRQ WKH QRQH[LVWHQFH RI WKDW IDFWRU LQ WKH VWDWXWRU\ ODQJXDJH WKDW
GHILQHV WKH FULPH� 7KH VROH UHTXLUHPHQW LV WKDW DQ\ UHIHUHQFHV WR WKH
IDFWRU EH FRQILQHG WR WKRVH VHFWLRQV WKDW SURYLGH IRU DQ DIILUPDWLYH
GHIHQVH�´ ��� 8�6� DW ��� �3RZHOO� -� GLVVHQWLQJ�� .HQWXFN\ GLG MXVW WKH
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2QFH DJDLQ� D KDEHDV FRXUW FDQ RQO\ UHYLHZ FODLPV WKDW DOOHJH D

YLRODWLRQ RI IHGHUDO ODZ� 6HH 3KLOOLSV� ��� 8�6� DW ���� 7KXV� *DOO¶V
DUJXPHQW WKDW .HQWXFN\ ODZ SURKLELWV D MXU\ IURP FRQVLGHULQJ SDUROH LV
QRW FRJQL]DEOH RQ KDEHDV UHYLHZ� 7KH &RPPRQZHDOWK DOVR FRUUHFWO\
SRLQWV RXW WKDW FRQVLGHULQJ WKH SRWHQWLDO IRU SDUROH RU D GHIHQGDQW¶V
³UHWXUQ WR VRFLHW\´ GRHV QRW YLRODWH FRQVWLWXWLRQDO QRUPV� 6HH� H�J��
6LPPRQV Y� 6RXWK &DUROLQD� ���8�6� ���� ��� �������FRQFOXGLQJ WKDW ³LW
LV HQWLUHO\ UHDVRQDEOH IRU D VHQWHQFLQJ MXU\ WR YLHZ D GHIHQGDQW ZKR LV
HOLJLEOH IRU SDUROH DV D JUHDWHU WKUHDW WR VRFLHW\ WKDQ D GHIHQGDQW ZKR LV
QRW´�� &DOLIRUQLD Y� 5DPRV� ��� 8�6� ��� ������ �XSKROGLQJ D MXGLFLDO
LQVWUXFWLRQ UHJDUGLQJ D JRYHUQRU¶V SRZHU WR FRPPXWH D OLIH VHQWHQFH�� VHH
DOVR5RPDQR Y� 2NODKRPD� ���8�6� �� �� ������ �VWDWLQJ WKDW WKH ³(LJKWK
$PHQGPHQW GRHV QRW HVWDEOLVK D IHGHUDO FRGH RI HYLGHQFH WR VXSHUVHGH
VWDWH HYLGHQWLDU\ UXOHV´�� 7KXV� QHLWKHU RI WKHVH DUJXPHQWV DORQH PHULWV
KDEHDV UHYLHZ�
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7KH GLVVHQW DUJXHV WKDW WKH *DOO , &RXUW GLVWLQJXLVKHG 5DWOLII� ,Q

IDFW� LW ZDV LQ WKH FRQWH[W RI D VHSDUDWH FKDOOHQJH E\ *DOO WKDW WKH *DOO ,
&RXUW GLVWLQJXLVKHG 5DWOLII� $V GLVFXVVHG LQ Q� ��� LQIUD� *DOO DUJXHG WKDW
WKH WULDO FRXUW HUUHG E\ QRW UHDGLQJ WKH SRUWLRQ RI WKH ((' LQVWUXFWLRQ WKDW
UHTXLUHG WKH MXU\ WR H[DPLQH ((' XQGHU D VXEMHFWLYH
VWDQGDUG²FRQVLGHULQJ WKH FLUFXPVWDQFHV DV WKH GHIHQGDQW EHOLHYHG WKHP
WR EH� 7KH &RXUW GLVWLQJXLVKHG 5DWOLII EHFDXVH 5DWOLII KDG WHVWLILHG DERXW
KHU SHUFHSWLRQ RI WKH FLUFXPVWDQFHV DURXQG KHU� ZKLOH *DOO KDG QRW�
+HQFH� WKH FRXUW FRQFOXGHG� WKH ODWWHU SRUWLRQ RI WKH ((' LQVWUXFWLRQ ZDV
DSSURSULDWH WR 5DWOLII¶V FDVH� EXW QRW WR *DOO¶V� &RQWUDU\ WR WKH GLVVHQW¶V
LPSOLFLW VXJJHVWLRQ� WKH FRXUW GLG QRW LQGLFDWH WKDW 5DWOLII ZDV
GLVWLQJXLVKDEOH IURP *DOO EHFDXVH 5DWOLII LQYROYHG ³LQLWLDWLQJ
FLUFXPVWQDFHV´ WKDW *DOO KDG QRW VKRZQ� DQG WKDW*DOO KDG WKHUHIRUH IDLOHG
WR SURYLGH HYLGHQFH RI (('�
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VKRXOG QRW EH DSSOLHG� :H FRQFOXGH WKDW WKH SUHVXPSWLRQ RI FRUUHFWQHVV
DSSOLHV LQ WKLV FDVH� 7KH WULDO MXGJH GLG QRWKLQJ OHVV KHUH WKDQ WKH &RXUW
UHTXLUHG LQ:LWW� ZKLFK DOVR UHMHFWHG D GHIHQGDQW¶V DUJXPHQW WKDW WKH WULDO
MXGJH¶V FRQFOXVLRQ PHULWHG QR GHIHUHQFH VLQFH LW ZDV QRW ³HYLGHQFHG E\
D ZULWWHQ ILQGLQJ� ZULWWHQ RSLQLRQ� RU RWKHU UHOLDEOH DQG DGHTXDWH ZULWWHQ
LQGLFLD�´ ��� 8�6� DW ���� 7KHUH� WKH :LWW &RXUW VWDWHG�

7KH WUDQVFULSW RI WKH YRLU GLUH UHSULQWHG DERYH VKRZV WKDW MXURU
&ROE\ ZDV TXHVWLRQHG LQ WKH SUHVHQFH RI ERWK FRXQVHO DQG WKH
MXGJH� DW WKH HQG RI WKH FROORTX\ WKH SURVHFXWLRQ FKDOOHQJHG IRU
FDXVH� DQG WKH FKDOOHQJH ZDV VXVWDLQHG ZKHQ WKH MXGJH DVNHG
MXURU &ROE\ WR ³VWHS GRZQ�´ 1RWKLQJ PRUH ZDV UHTXLUHG XQGHU
WKH FLUFXPVWDQFHV WR VDWLVI\ WKH >KDEHDV@ VWDWXWH�
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$OWKRXJK QRW D PRGHO RI FODULW\� ZH ILQG WKDW ,QVWUXFWLRQ 9 FRXOG

EH UHDVRQDEO\ UHDG DV D WZR�ZD\ FRPPDQG� D FRPPDQG WR WKH MXU\ RI
ZKDW LW VKDOO QRW GR �LH� UHQGHU D GHDWK VHQWHQFH ZKHQ PLWLJDWLQJ
FLUFXPVWDQFHV RXWZHLJK DJJUDYDWLQJ FLUFXPVWDQFHV�� DQG D VLPXOWDQHRXV
FRPPDQG WKDW LW VKDOO UHFRPPHQG GHDWK RQ WKH FRQGLWLRQ WKDW DJJUDYDWLQJ
FLUFXPVWDQFHV RXWZHLJK WKH PLWLJDWLQJ FLUFXPVWDQFHV� 6HH :HEVWHU¶V
1HZ&ROOHJLDWH'LFWLRQDU\ ������ �GHILQLQJ ³XQOHVV´ DV ³H[FHSW XQGHU WKH
FRQGLWLRQ WKDW´ RU ³XQGHU DQ\ RWKHU FLUFXPVWDQFH WKDQ´�� 7KLV
LQWHUSUHWDWLRQ ZRXOG DOVR PDNH PRVW VHQVH RI WKH ODQJXDJH ³\RX GR QRW
KDYH WR´ LQ WKH WKLUG DQG IRXUWK VHQWHQFHV RI ,QVWUXFWLRQ 9� ,I WKH VHFRQG
VHQWHQFH RI ,QVWUXFWLRQ 9 GLG QRW SURYLGH D FRPPDQG DV WR ZKDW WKH MXU\
ZDV UHTXLUHG WR GR� WKHUH ZRXOG EH QR UHDVRQ WR DVVXUH WKH MXU\ RI ZKDW LW
GLG QRW KDYH WR GR�
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7KH WKLUG DQG IRXUWK VHQWHQFHV RI ,QVWUXFWLRQ 9 DUH IDU OHVV ³RSHQ�

HQGHG´ WKDQ WKH &RPPRQZHDOWK VXJJHVWV� %RWK VHQWHQFHV PXVW EH UHDG
LQ OLJKW RI WKH FRPELQDWLRQ RI ,QVWUXFWLRQ ,²WKDW ³>\@RX ZLOO GHOLEHUDWH
DQG GHWHUPLQH ZKHWKHU DQ\ PLWLJDWLQJ RU DJJUDYDWLQJ FLUFXPVWDQFHV� DV
DUH KHUHLQDIWHU GHILQHG� H[LVW´²,QVWUXFWLRQ ,,²GHVFULELQJ WKHDJJUDYDWLQJ
DQG PLWLJDWLQJ FLUFXPVWDQFHV WKH MXU\ ³PD\´ FRQVLGHU²DQG WKH VHFRQG
VHQWHQFH RI ,QVWUXFWLRQ 9²WKDW ³<RX VKDOO QRW UHFRPPHQG WKH GHDWK
SHQDOW\ XQOHVV \RX EHOLHYH WKH ZHLJKW RI WKH DJJUDYDWLQJ FLUFXPVWDQFHV�
LI DQ\� H[FHHGV WKH ZHLJKW RI WKH PLWLJDWLQJ FLUFXPVWDQFHV� LI DQ\�´ -�$�
DW ����� :LWKLQ WKLV IUDPHZRUN� WKH WKLUG VHQWHQFH RI ,QVWUXFWLRQ 9
PHUHO\ FODULILHV WKDW ³>H@YHQ WKRXJK \RX PD\ ILQG DQ DJJUDYDWLQJ
FLUFXPVWDQFH� \RX GR QRW KDYH WR UHFRPPHQG WKH GHDWK SHQDOW\�´ -�$� DW
����� 7KDW LV WUXH EHFDXVH LI WKH MXU\ ZRXOG ILQG RQH DJJUDYDWLQJ
FLUFXPVWDQFH� EXW WKDW WKDW FLUFXPVWDQFH ZDV RXWZHLJKHG E\ PLWLJDWLQJ
FLUFXPVWDQFHV� D GHDWK VHQWHQFH ZRXOG QRW EHZDUUDQWHG XQGHU WKH VHFRQG
VHQWHQFH RI ,QVWUXFWLRQ9� 6LPLODUO\� WKH WULDO FRXUW LQVWUXFWHG WKDW ³>H@YHQ
WKRXJK \RX PD\ EHOLHYH DQ\ DJJUDYDWLQJ FLUFXPVWDQFH RXWZHLJKV DQ\

PLWLJDWLQJ FLUFXPVWDQFH \RX GR QRW KDYH WR UHFRPPHQG WKH GHDWK
SHQDOW\�´ -�$� DW ���� �HPSKDVLV DGGHG�� 2QFH DJDLQ� WKLV FODULILHV WKDW LI
DQ\ LQGLYLGXDO DJJUDYDWLQJ FLUFXPVWDQFH RXWZHLJKV DQ\ LQGLYLGXDO

PLWLJDWLQJ FLUFXPVWDQFH� D SHQDOW\ RI GHDWK LV QRW UHTXLUHG� 1HLWKHU
VHQWHQFH LQVWUXFWV WKH MXU\ WR WXUQ DZD\ IURP LWV FHQWUDO WDVN� RXWOLQHG LQ
,QVWUXFWLRQV ,� ,, DQG9� GHWHUPLQLQJ WKH UHODWLYHZHLJKW RI WKH DJJUDYDWLQJ
DQG PLWLJDWLQJ FLUFXPVWDQFHV LW ILQGV�
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*DOO DOVR FODLPV WKDW KLV VHQWHQFHUV±ERWK WKH MXU\ DQG WULDO

MXGJH²YLRODWHG KLV (LJKWK DQG )RXUWHHQWK $PHQGPHQW ULJKWV XQGHU
/RFNHWW EHFDXVH WKH\ GLG QRW DGHTXDWHO\ FRQVLGHU HYLGHQFH SUHVHQWHG LQ
PLWLJDWLRQ RI KLV FULPH� 6SHFLILFDOO\� *DOO DUJXHV WKDW WKHUH ZDV ³PDVVLYH
HYLGHQFH´ VXSSRUWLQJ WKH LQVDQLW\ GHIHQVH DQG RWKHU HYLGHQFH RI PHQWDO
LOOQHVV� LQ WKH IRUP RI 'U� 1RHONHU¶V DQG 'U� 7RSSHQ¶V WHVWLPRQ\� DV ZHOO
DV H[WHQVLYH WHVWLPRQ\ RI *DOO¶V SHUVRQDO DQG PHGLFDO KLVWRU\� :H QHHG
QRW DGGUHVV WKLV HYLGHQWLDU\ FKDOOHQJH WR WKH VHQWHQFLQJ GHFLVLRQ EHFDXVH
ZH ILQG WKDW WKH FRXUW¶V LQVWUXFWLRQV WR WKH MXU\ ZHUH FRQVWLWXWLRQDOO\
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*DOO DOVR DUJXHV WKDW WKH GHFLVLRQ LQ *DOO , YLRODWHG %RXLH Y�

&ROXPELD� ��� 8�6� ��� ������ E\ UHWURDFWLYHO\ DSSO\LQJ QHZ OHJDO

VWDQGDUGV DJDLQVW KLP� %HFDXVH ZH KDYH IRXQG WKDW WKH GHFLVLRQ YLRODWHG

GXH SURFHVV E\ FRQWUDYHQLQJ0XOODQH\� ZH QHHG QRW DGGUHVV *DOO¶V %RXLH

DUJXPHQW�

��
7KH GLVVHQW PLVLQWHUSUHWV RXU RSLQLRQ DV KROGLQJ WKDW ³*DOO ZDV

LQVDQH ZKHQ WKH FULPH ZDV FRPPLWWHG �� \HDUV DJR�´ :H LQ IDFW GR QRW

DGGUHVV WKLV LVVXH�
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5HVSRQGLQJ WR WKH SURVHFXWLRQ¶V -XQH � OHWWHU� 'U� 1RHONHU

HPSKDVL]HG WKDW JLYHQ WKH FODLPHG DPQHVLD DQG *DOO¶V FRPSOLFDWHG

SURILOH� KH KDG QRW \HW UHDFKHG D FRQFOXVLRQ DV WR *DOO¶V PHQWDO VWDWH� DQG

WKDW DVVHVVLQJ KLV VDQLW\ ZRXOG EH GLIILFXOW� +H H[SODLQHG� KRZHYHU� WKDW

E\ XVLQJ YDULRXV VRXUFHV RI LQIRUPDWLRQ DQG E\ H[DPLQLQJ *DOO IXUWKHU�

KH ZRXOG EH DEOH WR SURYLGH DQ RSLQLRQ RQ *DOO¶V PHQWDO VWDWH E\ WKH WLPH

RI WKH WULDO�

$IWHU VHHLQJ *DOO RQ �� RFFDVLRQV DQG UHYLHZLQJ KLV SUHYLRXV PHQWDO

KLVWRU\ DQG KRVSLWDOL]DWLRQ UHFRUGV� 'U� 1RHONHU ZURWH WR WKH FRXUW RQ

6HSWHPEHU ��� +H H[SODLQHG KLV EHOLHI WKDW *DOO ZDV OHJDOO\ LQVDQH RQ WKH

PRUQLQJ RI $SULO �� DQG WKDW KLV EHKDYLRU WKDW PRUQLQJ ZDV ³SULPDULO\

FRQWUROOHG´ E\ D ³KLJKO\ SV\FKRWLF´ DFW WKDW ZDV OLNHO\ WKH HQG�SURGXFW RI

D FKURQLF DQG VHYHUH SV\FKRSDWKRORJLFDO GLVRUGHU� -�$� DW ����� +H

IXUWKHU VXJJHVWHG WKDW *DOO QHYHU EH FRQVLGHUHG IRU UHOHDVH WR WKH RSHQ

FRPPXQLW\�

2QH GD\ ODWHU� WKH &RPPRQZHDOWK SURVHFXWRU IRUZDUGHG 'U�

1RHONHU¶V OHWWHU WR 'U� &KXWNRZ� H[SODLQLQJ WKDW WKH FRQFOXVLRQV WKHUHLQ

³PDNHV LW DEVROXWHO\ HVVHQWLDO WKDW ZH XVH \RX DV D ZLWQHVV GXULQJ WKH

FRXUVH RI WKLV WULDO WR UHEXW KLV DQWLFLSDWHG WHVWLPRQ\�´ -�$� DW ����� 'U�

&KXWNRZ� GHVSLWH UHFHLYLQJ WKH OHWWHU� WHVWLILHG WKDW KH GLG QRW UHVSRQG WR

WKH OHWWHU� GLG QRW PHHW ZLWK SURVHFXWRUV WR GLVFXVV WKH WULDO RU *DOO¶V

PHQWDO VWDWXV� DQG GLG QRW VHHN RXW RU UHFHLYH DGGLWLRQDO LQIRUPDWLRQ RQ

*DOO¶V SV\FKLDWULF KLVWRU\ WKDW ZDV GHVFULEHG LQ 'U� 1RHONHU¶V UHSRUW DQG

WKDW ZRXOG KDYH EHHQ QHFHVVDU\ WR GUDZ FRQFOXVLRQV DV WR *DOO¶V VDQLW\�

-�$� DW ������� 1RQHWKHOHVV� KH ZDV VRRQ WKHUHDIWHU GHSRVHG RQ

YLGHRWDSH� DQG WKDW WHVWLPRQ\ ZDV SOD\HG DW WULDO IRU WKH MXU\�
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'U� &KXWNRZ¶V KDEHDV GHSRVLWLRQ DQG D VHULHV RI OHWWHUV EHWZHHQ

WKH SURVHFXWLRQ DQG 'UV� 1RHONHU DQG &KXWNRZ LOOXVWUDWH KRZ HYHQWV

XQIROGHG VXFK WKDW 'U� &KXWNRZ ZDV WKH &RPPRQZHDOWK¶V VROH ZLWQHVV

DV WR *DOO¶V PHQWDO VWDWH HYHQ WKRXJK KH KDG QHYHU DFWXDOO\ H[DPLQHG

*DOO¶V VDQLW\� 2Q 0D\ �� ����� 'U� &KXWNRZ ZURWH WKH SURVHFXWLRQ WKDW

DIWHU D ���PLQXWH H[DPLQDWLRQ� KH KDG FRQFOXGHG WKDW *DOO ZDV FRPSHWHQW

IRU WULDO� -�$� DW �������� 'U� &KXWNRZ DJDLQ ZURWH WKH SURVHFXWLRQ RQ

0D\ �� H[SODLQLQJ WKDW *DOO KDG UHIXVHG WR XQGHUJR D QDUFRDQDO\WLF

H[DPLQDWLRQ� EXW FRQFOXGLQJ WKDW KH ZDV VWLOO FRPSHWHQW� -�$� DW �����

'U� &KXWNRZ PDGH QR PHQWLRQ LQ HLWKHU OHWWHU DV WR ZKHWKHU *DOO ZDV

OHJDOO\ VDQH RU LQVDQH DW WKH WLPH RI WKH FULPH� $V KH ODWHU WHVWLILHG� WKLV

ZDV EHFDXVH WKH H[DPLQDWLRQ KH FRQGXFWHG KDG RQO\ VRXJKW WR GHWHUPLQH

*DOO¶V FRPSHWHQF\� -�$� DW ����

2Q -XQH �� D &RPPRQZHDOWK SURVHFXWRU ZURWH WR ERWK 'UV� 1RHONHU

DQG &KXWNRZ� DVNLQJ ZKHWKHU� LQ OLJKW RI *DOO¶V FODLPHG DPQHVLD� HLWKHU

GRFWRU FRXOG WHVWLI\ DV WR *DOO¶V PHQWDO VWDWH DW WKH WLPH RI WKH FULPH� ³,
QHHG WKH EHQHILW RI \RXU H[SHUW DGYLFH LQ WKLV UHJDUG � � � �´ -�$� DW �����
%RWK GRFWRUV UHVSRQGHG WR WKLV UHTXHVW� :LWKRXW IXUWKHU H[DPLQLQJ *DOO�
'U� &KXWNRZ ZURWH RQ -XQH �� WKDW EHFDXVH *DOO FRXOG QRW UHSRUW KLV
PHPRU\� ³, FDQQRW DFTXLUH WKH PRVW GLUHFW LQIRUPDWLRQ DERXW KLV PHQWDO
VWDWH�´ -�$� DW ����� 1HYHUWKHOHVV� KH RSLQHG WKDW KH GLG QRW EHOLHYH WKDW
KH VXIIHUHG IURPDFXWH SDUDQRLG VFKL]RSKUHQLD� DQG DOVR VXVSHFWHG WKDW WKH
FODLPHG DPQHVLD ZDV HLWKHU D ZD\ WR UHSUHVV SDLQIXO PHPRULHV RU D
IDEULFDWLRQ� $V KH ODWHU WHVWLILHG� KH PDGH QR VWDWHPHQW UHJDUGLQJ *DOO¶V
VDQLW\� DQG ZDV QRW SUHSDUHG WR GR VR� -�$� DW ���� +H DOVR KDG UHFHLYHG
QR DGGLWLRQDO LQIRUPDWLRQ EHWZHHQ WKH WLPH RI KLV LQLWLDO OHWWHUV DQG WKH
-XQH �� OHWWHU WKDW ZRXOG KDYH DVVLVWHG KLP LQ PDNLQJ D VDQLW\
GHWHUPLQDWLRQ� DQG QHYHU H[DPLQHG *DOO DIWHU WKH LQLWLDO FRPSHWHQF\
H[DPLQDWLRQ� -�$� DW ����
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*DOO SUHVHQWV D GXELRXV DUJXPHQW ZKHQ KH DVVHUWV WKDW

� ���������� ³VD\V WKDW LQVDQLW\ UHPDLQV DQ µHOHPHQW�¶´ *DOO¶V %U��,,� DW
���� 7KH FLWHG SURYLVLRQ GLVFXVVHV ³HOHPHQW>V@ RI WKH FDVH´ ZKLFK
GHIHQGDQWV KDYH WR SURYH� RQH RI ZKLFK LV LQVDQLW\� .\� 5HY� 6WDW� $QQ�
� ���������� �HPSKDVLV DGGHG�� 7KLV LV FOHDUO\ QRW D VXJJHVWLRQ WKDW
LQVDQLW\ RU RWKHU GHIHQVHV DUH HOHPHQWV RI WKH RIIHQVH�
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5HYHUVLQJ D FRQYLFWLRQ ZKHUH D ZLWQHVV¶V WHVWLPRQ\ ZDV

XQQHFHVVDULO\ SUHVHQWHG WR WKH MXU\ WKURXJK D YLGHRWDSHG GHSRVLWLRQ UDWKHU
WKDQ OLYH WHVWLPRQ\� WKLV &RXUW LQ 6WRQHU HPSKDVL]HG WKDW ³WKH GHSRVLWLRQ
LV D ZHDN VXEVWLWXWH IRU OLYH WHVWLPRQ\� D VXEVWLWXWH WKDW WKH 6L[WK
$PHQGPHQW GRHV QRW FRXQWHQDQFH RQ D URXWLQH EDVLV�´ ,G� DW ���� 'HVSLWH
WKH SRVVLEOH HIILFLHQFLHV RI WDSHGGHSRVLWLRQV� ³>W@KH&RQVWLWXWLRQ GRHV QRW
DOORZ XV WR VR ZDWHU GRZQ WKH H[SOLFLW UHTXLUHPHQW RI OLYH WHVWLPRQ\ LQ
FULPLQDO FDVHV�´ ��� )��G DW ����

$ SURVHFXWRU ZLOO RIWHQ SUHIHU WR RIIHU GHSRVLWLRQ WHVWLPRQ\
EHFDXVH WKH ZLWQHVV QHHG QRW EH VHFXUHG IRU WULDO DQG QHHG QRW EH
VXEMHFW WR WKH YLFLVVLWXGHV RI FURVV H[DPLQDWLRQ EHIRUH WKH
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:H FDQQRW DFFHSW WKH GLVVHQW¶V UHDVRQLQJ WKDW WKHVH HJUHJLRXV

FRPPHQWV ZHUH KDUPOHVV EHFDXVH D MXU\ ZRXOG DSSUHFLDWH WKDW D
SURVHFXWRU KDG QR VSHFLDO H[SHUWLVH LQ WKH ILHOG RI PHQWDO LOOQHVV� 7KLV
UHDVRQLQJ QRW RQO\ZRXOG FUHDWH D QHZ DQG XQMXVWLILDEOH H[FHSWLRQ WRZKDW
LV RWKHUZLVH FOHDU PLVFRQGXFW� EXW LW FRPSOHWHO\ PLVXQGHUVWDQGV WKH
LPSURSULHW\ KHUH� 7KH SURVHFXWRU QRW RQO\ H[SUHVVHG KLV SHUVRQDO RSLQLRQ
FDVWLQJ GRXEW RQ WKH H[SHUW WHVWLPRQ\� EXW KH ZHQW VR IDU DV WR DVVHUW WKDW
KH KDG SHUVRQDO NQRZOHGJH RI WKH NH\ H[SHUW ZLWQHVV LQ *DOO¶V IDYRU� DQG
WKDW EDVHG RQ KLV SHUVRQDO NQRZOHGJH� WKH MXU\ VKRXOG GRXEW WKDW H[SHUW¶V
WHVWLPRQ\� ,Q RWKHU ZRUGV� WKH SURVHFXWRU QRW RQO\ RIIHUHG KLV RSLQLRQ
LPSURSHUO\� KH EROVWHUHG WKDW RSLQLRQ E\ H[SOLFLWO\ UHIHUULQJ WR KLV
NQRZOHGJH RI WKH ZLWQHVV¶V FKDUDFWHU DQG PRWLYDWLRQV� 7KLV LV SUHFLVHO\
ZKDW WKH <RXQJ &RXUW ZDUQHG DJDLQVW ZKHQ LW FDXWLRQHG WKDW D
SURVHFXWRU¶V H[SUHVVLQJ KLV SHUVRQDO EHOLHIV VXJJHVWV WR WKH MXU\ ³WKDW
HYLGHQFH QRW SUHVHQWHG WR WKH MXU\� EXW NQRZQ WR WKH SURVHFXWRU� VXSSRUWV
WKH FKDUJHV DJDLQVW WKH GHIHQGDQW�´ DQG PD\ WKHUHIRUH ³LQGXFH WKH MXU\ WR
WUXVW WKH *RYHUQPHQW¶V MXGJPHQW UDWKHU WKDQ LWV RZQ YLHZ RI WKH
HYLGHQFH�´ ��� 8�6� DW ��� 0RUHRYHU� DV H[SODLQHG LQIUD� WKH JLVW RI WKH
SURVHFXWRU¶V DUJXPHQW ZDV QRW WKDW WKH MXU\ VKRXOG EHOLHYH WKDW KH KDG
VSHFLDO H[SHUWLVH UHJDUGLQJ PHQWDO LOOQHVV� EXW WKH LQYHUVH� WKDW WKH MXU\
VKRXOG IHHO IUHH QRW WR WDNH WKH PHGLFDO�VFLHQWLILF HYLGHQFH RI LQVDQLW\
VHULRXVO\ EHFDXVH DQ LQVDQLW\ GHIHQVH ZDV VLPSO\ DQ DFW RI GHVSHUDWLRQ E\
D JXLOW\ GHIHQGDQW� $V KH VXPPDUL]HG� ³:KHQ LW LV WKDW EDG IRONV� LW LV DOO
RYHU�´ -�$� DW �������� ,Q VKRUW� KH ZDV FDOOLQJ RQ WKH MXU\ WR KHHG KLV
H[SHUWLVH DV D JRYHUQPHQW SURVHFXWRU DQG VLPSO\ GLVPLVV WKH LQVDQLW\
GHIHQVH RXW RI KDQG�
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