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)RU H[DPSOH� LQ 7LOOHU Y� $WODQWLF &RDVW /LQH 5� &R�� ��� 8�6� ���

������� WKH DPHQGPHQW DGGHG D QHZ FODLP DULVLQJ RXW RI D VLQJOH DFFLGHQW
WKDW OHG WR WKH GHDWK RI D UDLOURDG HPSOR\HH� ,Q %URZQ Y� 6KDQHU� ��� )��G
���� ������ ��WK &LU��� FHUW� GHQLHG� ��� 6� &W� ��� ������� WKH DPHQGHG
FRPSODLQW DOOHJHG WKH VDPH FODLPV XQGHU �� 8�6�&� � ����� EXW DGGHG WKH
DOOHJDWLRQV WKDW WKH GHIHQGDQWV ZHUH EHLQJ VXHG LQ WKHLU LQGLYLGXDO
FDSDFLWLHV� 1RW VXUSULVLQJO\� WKH FRXUW LQ %URZQ IRXQG WKDW WKH
DPHQGPHQW UHODWHG EDFN WR WKH ILOLQJ RI WKH RULJLQDO FRPSODLQW�
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7LWOH �� 8�6�&� � $SS� ����D� SURYLGHV�

$Q\ VHDPDQZKR VKDOO VXIIHU SHUVRQDO LQMXU\ LQ WKH FRXUVH RI KLV
HPSOR\PHQWPD\� DW KLV HOHFWLRQ�PDLQWDLQ DQ DFWLRQ IRU GDPDJHV
DW ODZ� ZLWK WKH ULJKW RI WULDO E\ MXU\� DQG LQ VXFK DFWLRQ DOO
VWDWXWHV RI WKH 8QLWHG 6WDWHV PRGLI\LQJ RU H[WHQGLQJ WKH
FRPPRQ�ODZ ULJKW RU UHPHG\ LQ FDVHV RI SHUVRQDO LQMXU\ WR
UDLOZD\ HPSOR\HHV VKDOO DSSO\� DQG LQ WKH FDVH RI WKH GHDWK RI
DQ\ VHDPDQ DV D UHVXOW RI DQ\ VXFK SHUVRQDO LQMXU\ WKH SHUVRQDO
UHSUHVHQWDWLYH RI VXFK VHDPDQ PD\ PDLQWDLQ DQ DFWLRQ IRU
GDPDJHV DW ODZ ZLWK WKH ULJKW RI WULDO E\ MXU\� DQG LQ VXFK DFWLRQ
DOO VWDWXWHV RI WKH 8QLWHG 6WDWHV FRQIHUULQJ RU UHJXODWLQJ WKH ULJKW
RI DFWLRQ IRU GHDWK LQ WKH FDVH RI UDLOZD\ HPSOR\HHV VKDOO EH
DSSOLFDEOH�

7KH VWDWXWH¶V LQFRUSRUDWLRQ RI VWDWXWHV DSSO\LQJ WR UDLOZD\ HPSOR\HHV
UHIHUV WR WKH )HGHUDO (PSOR\HUV¶ /LDELOLW\ $FW �)(/$�� �� 8�6�&� �� ��
HW VHT� 6HH +HUQDQGH] Y� 7UDZOHU 0LVV 9HUWLH 0DH� ,QF�� ��� )��G ����
��� ��WK &LU� ������
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,Q DQ DIILGDYLW GDWHG 6HSWHPEHU ��� ����� 0LOOHU¶V FRXQVHO VWDWHG

WKDW WKH RQO\ FDXVHV RI DFWLRQ WKH GHFHDVHG VHDPHQ ZLVKHG WR SXUVXH ZHUH
WKRVH UHODWHG WR WKHLU GHDWKV E\ OHXNHPLD� ZKLFK KH DOOHJHG ZHUH FDXVHG
E\ H[SRVXUH WR EHQ]HQH�
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0LOOHU DOVR FODLPV WKDW FHUWDLQ HYLGHQFH H[WULQVLF WR WKH SOHDGLQJV

JDYH 6KLSSHUV QRWLFH RI KLV EHQ]HQH�UHODWHG OHXNHPLD FODLPV� 6KLSSHUV
GLVDJUHH� DUJXLQJ WKDW QRWLFH RI DQ DGGLWLRQDO FODLP PXVW EH IRXQG ZLWKLQ
WKH RULJLQDO FRPSODLQW LWVHOI UDWKHU WKDQ LQ H[WULQVLF VRXUFHV� 7KH GLVVHQW
DSSHDUV WR DJUHH ZLWK 0LOOHU WKDW H[WULQVLF HYLGHQFH LV UHOHYDQW WR WKH
QRWLFH TXHVWLRQ� EXW SRLQWV RXW WKDW WKH ,')V VXEPLWWHG E\ 0LOOHU WR
6KLSSHUV GXULQJ GLVFRYHU\ IDLOHG WR PHQWLRQ EHQ]HQH DV D SRVVLEOH WR[LQ�
$OWKRXJK ZH DUH LQFOLQHG WR EHOLHYH WKDW QRWLFH PD\ EH SURYLGHG E\
VRXUFHV RXWVLGH WKH SOHDGLQJV� VHH �$ :ULJKW HW DO� � ����� DW �����
�VWDWLQJ WKDW SHUPLWWLQJ H[WULQVLF HYLGHQFH WR VHUYH DV QRWLFH ³VHHPV VRXQG
VLQFH LW LV XQZLVH WR SODFH XQGXH HPSKDVLV RQ WKH SDUWLFXODU ZD\ LQ ZKLFK
QRWLFH LV UHFHLYHG�´�� ��$ /DZ\HU¶V &RRSHUDWLYH 3XEOLVKLQJ� )('(5$/

352&('85(� /$:<(56 (',7,21 � ������� DW ��� ������ �³QRWLFH PD\ � � �

EH UHFHLYHG IURP RXWVLGH WKH SOHDGLQJV´�� ZH GR QRW GHFLGH WKH LQVWDQW

FDVH EDVHG XSRQ HLWKHU 0LOOHU¶V RU WKH GLVVHQW¶V H[WULQVLF HYLGHQFH�

5DWKHU� ZH ILQG WKDW 0LOOHU¶V RULJLQDO FRPSODLQWV SURYLGHG 6KLSSHUV ZLWK

DGHTXDWH QRWLFH RI WKH FKDUJHV UDLVHG LQ WKH DPHQGHG FRPSODLQWV�
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7KHGLVVHQW DUJXHV WKDW WKH DPHQGHG FRPSODLQWV VXEVWDQWLDOO\ DOWHUHG

WKH IDFWXDO EDVLV RI 0LOOHU¶V RULJLQDO FODLPV LQ WKDW ³WKH PHFKDQLVPV�
WLPHV� FLUFXPVWDQFHV RI� DQG GLVHDVHV FDXVHG E\ VKLSERDUG H[SRVXUH WR
EHQ]HQH GLIIHUHG VLJQLILFDQWO\ IURP WKRVH RI VKLSERDUG H[SRVXUH WR
DVEHVWRV�´ 0LOOHU¶V RULJLQDO FRPSODLQW� KRZHYHU� GLG QRW FRQWDLQ DQ\
DVEHVWRV�VSHFLILF DOOHJDWLRQV RI VXFK ³PHFKDQLVPV� WLPHV� FLUFXPVWDQFHV
� � �� DQG GLVHDVHV�´ 5DWKHU� 0LOOHU¶V RULJLQDO DOOHJDWLRQV UHODWLQJ WR WKH
FLUFXPVWDQFHV LQ ZKLFK WKH GHFHGHQWV VXVWDLQHG WKHLU LQMXULHV ZHUH
HVVHQWLDOO\ EDUH VWDWHPHQWV WKDW WKH GHFHGHQWV KDG EHHQ H[SRVHG WR
DVEHVWRV DQG RWKHU KD]DUGRXV VXEVWDQFHV RQERDUG 6KLSSHUV¶ YHVVHOV�
:KLOH LW LV WUXH WKDW 0LOOHU¶V DPHQGHG FRPSODLQW PRUH VSHFLILFDOO\
GHVFULEHG WKH VXEVWDQFHV DERDUG HDFK YHVVHO DOOHJHG WR KDYH FRQWDLQHG
EHQ]HQH� WKHVH FODLPV GR QRW VXEVWDQWLDOO\ DOWHU WKH IDFWXDO EDVLV RI
0LOOHU¶V RULJLQDO FKDUJHV� 2Q WKH FRQWUDU\� 0LOOHU¶V DPHQGHG FRPSODLQW
VLPSO\ UHIOHFWV D PRUH SDUWLFXODUL]HG VWDWHPHQW RI KLV RULJLQDO FODLP RI
H[SRVXUH WR ³KD]DUGRXV VXEVWDQFHV RWKHU WKDQ DVEHVWRV�´
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,Q DGGLWLRQ� 6KLSSHUV DOOHJHG LQ WKHLUPRWLRQV IRU VXPPDU\ MXGJPHQW

WKDW 5H]HQGHV FRXOG QRW SURYH WKDW KH GLHG RI OHXNHPLD� DQG WKDW+XGVRQ¶V
ZURQJIXO GHDWK FODLP ZDV EDUUHG E\ WKH DSSOLFDEOH VWDWXWH RI OLPLWDWLRQV�
7KH GLVWULFW FRXUW GLG QRW UHDFK WKHVH DUJXPHQWV� 6HH LQIUD� QRWH ��
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0LOOHU DUJXHV LQ WKH DOWHUQDWLYH WKDW WKH GLVWULFW FRXUW HUUHG E\ IDLOLQJ

WR GHWHUPLQH ZKHWKHU WKH FDXVHV RI DFWLRQ LQ WKH DPHQGHG FRPSODLQWV GLG
QRW DFFUXH XQWLO KH ZDV DZDUH RI ERWK WKH QDWXUH RI WKH GHFHGHQW VHDPHQ¶V
LQMXULHV DQG WKHLU FDXVH� %HFDXVH ZH ILQG WKDW 0LOOHU¶V DPHQGHG
FRPSODLQWV GR UHODWH EDFN WR WKH RULJLQDO FRPSODLQWV� ZH GR QRW UHDFK WKLV
DOWHUQDWLYH DUJXPHQW� 1RU GR ZH SDVV MXGJPHQW RQ 6KLSSHUV¶ DUJXPHQW
WKDW HYHQ0LOOHU¶V RULJLQDO FODLPVZHUH ILOHG RXWVLGH RI WKH UHOHYDQW VWDWXWH
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6KLSSHUV DOVR SURSRVH WKDW WKH FRXUW HYDOXDWHZKHWKHU WKH FRPSODLQWV

DULVH RXW RI WKH VDPH FRQGXFW� WUDQVDFWLRQ� RU RFFXUUHQFH E\ XVLQJ WZR
WHVWV� �� ZKHWKHU WKH HYLGHQFH RIIHUHG LQ VXSSRUW RI WKH RULJLQDO FODLP
ZRXOG SURYH WKH QHZ FODLP� DQG �� ZKHWKHU WKH QHZ FODLP DOWHUV WKH
³ZKHQ� ZKHUH� ZKDW� RU KRZ´ RI WKH DOOHJHG LQMXU\� :H UHMHFW WKHVH
IRUPXODWLRQV DV EHLQJ WRR PHFKDQLFDO IRU WKH OLEHUDO DSSURDFK RI 5XOH
���F�� 6HH �$ :ULJKW HW DO� � ����� DW ������ �QRWLQJ WKDW PHFKDQLFDO
WHVWV DUH ³WRR QDUURZ DQG UHVWULFWLYH� RXW RI KDUPRQ\ ZLWK WKH )HGHUDO
5XOHV� DQG RXJKW WR EH UHSODFHG ZLWK DQ DSSURDFK WKDW WDNHV DQ RYHU�DOO
YLHZ RI WKH SUREOHP�´ �LQWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQ RPLWWHG���
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RI OLPLWDWLRQV� DV ZH DUH QRW LQFOLQHG WR UHYLHZ D WKHRU\ ZKLFK� DV LQ WKLV
FDVH� WKH GLVWULFW FRXUW KDV QRW ILUVW UHYLHZHG� 6HH 8QLWHG 6WDWHV Y� %DNHU�
��� )��G ����� ���� ��WK &LU� ����� �VWDWLQJ WKDW ³FRXUWV RI DSSHDOV
JHQHUDOO\ UHIXVH WR FRQVLGHU LVVXHV QRW SDVVHG XSRQ E\ ORZHU FRXUWV´��
:H UHDFK RQO\ WKH TXHVWLRQ RI ZKHWKHU 0LOOHU¶V DPHQGHG FODLPV UHODWH
EDFN WR WKH RULJLQDO FODLPV SXUVXDQW WR 5XOH ���F����� DQG OHDYH LW WR WKH
GLVWULFW FRXUW WR UHVROYH RQ UHPDQG ZKDWHYHU IXUWKHU LVVXHV PD\ H[LVW LQ
WKLV FDVH�
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WKH JURXQGV XSRQ ZKLFK WKH FRXUW
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