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%XW VHH /DNH� ��� )��G DW ������ �%HFNHU� &�-�� GLVVHQWLQJ��DUJXLQJ

WKDW� HYHQ XQGHU WKH IDFWV GHVFULEHG LQ /DNH� WKH GHIHQGDQW ZDV JXLOW\ RI
DW PRVW ³NH\MDFNLQJ´�� -XGJH %HFNHU DUJXHV LQ KLV GLVVHQW WKDW WKH FDU¶V
FORVHQHVV LV LUUHOHYDQW WR WKH LQTXLU\� %HFDXVH WKH 6HQWHQFLQJ *XLGHOLQHV
�DQG WKH IHGHUDO VWDWXWH� XVHV ODQJXDJH UHTXLULQJ WKH FDU WR EH WDNHQ IURP
WKH YLFWLP¶V ³SHUVRQ RU SUHVHQFH´ DQG SUHVHQFH UHTXLUHV DQ XQVSHFLILHG
EXW XQGHQLDEOH SUR[LPLW\� ZH UHVSHFWIXOO\ GLVDJUHH ZLWK -XGJH %HFNHU�
:H ILQG FORVHQHVV WR EH D UHOHYDQW FULWHULRQ XQGHU WKH 6HQWHQFLQJ
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$OWKRXJK QRW UDLVHG E\ %RXFKD� WKH &RXUW QRWHV WKDW WKH VHQWHQFLQJ

KHUH GRHV QRW YLRODWH WKH SULQFLSOHV HVSRXVHG LQ $SSUHQGL Y� 1HZ -HUVH\�
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(GZDUGV Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ���� ��� 6�&W� ����� ���
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��� 6�&W� ���� ��� /�(G��G ��� �������KROGLQJ WKH 6HQWHQFLQJ
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%RXFKD DUJXHV WKDW &RQJUHVV LQWHQGHG WKH IHGHUDO FDUMDFNLQJ VWDWXWH

WR FRYHU VLWXDWLRQV OLNH WKRVHZKHUH ³WZR RU WKUHH FULPLQDOV DSSURDFK D FDU
ZDLWLQJ DW D WUDIILF OLJKW� RU VWRSSHG E\ PHDQV RI D GHOLEHUDWH µIHQGHU�
EHQGHU¶ DFFLGHQW� DQG IRUFH WKH GULYHU WR WXUQ RYHU WKH NH\V DW JXQSRLQW�´
+�5�5HS�1R� ��������,�� ���G &RQJ�� �G 6HVV� ��� UHSULQWHG LQ ����
8�6�&�&�$�1� ����� +H DVVHUWV WKDW &RQJUHVV KDG D OLPLWHG YLHZ RI
FDUMDFNLQJ DQG WKDW &RQJUHVV GLG QRW LQWHQG IRU FDUMDFNLQJ WR LQFOXGH
VLWXDWLRQV ZKHUH WKH GULYHU LV QRW LQ RU LPPHGLDWHO\ QHDU KLV FDU�

$ IXOO UHYLHZ RI WKH OHJLVODWLYH KLVWRU\ EHKLQG �� 8�6�&� � ����
UHYHDOV WKDW RQH FDQQRW VR HDVLO\ OLPLW WKH FDUMDFNLQJ VWDWXWH� &RQJUHVV
HQDFWHG WKH IHGHUDO FDUMDFNLQJ VWDWXWH LQ FRQMXQFWLRQ ZLWK VHYHUDO RWKHU
VWDWXWHV LQWHQGHG WR FXUE RUJDQL]HG FDU WKHIW LQ $PHULFD� &DUMDFNLQJ ZDV
RQH RI WKH PHDVXUHV &RQJUHVV WRRN LQ WKLV HIIRUW DV &RQJUHVV YLHZHG
FDUMDFNLQJ D PHDQV RI RUJDQL]HG FDU WKHIW� $OWKRXJK KHUH LW LV FOHDU WKDW
%RXFKD¶V DFWLRQV ZHUH QRW SDUW RI DQ RUJDQL]HG WKHIW ULQJ� LW LV QRW VR FOHDU
WKDW RWKHUV ZRXOG QRW XVH VLPLODU PHWKRGV WR DFFRPSOLVK GLIIHUHQW JRDOV�
,W ZRXOG EH LQDSSURSULDWH WR UHDG WKH OHJLVODWLYH KLVWRU\ LQ VXFK D OLPLWHG
IDVKLRQ�
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%RXFKD DUJXHV WKDW WKH IHGHUDO VWDWXWH LV XQFOHDU DQG WKDW� LI

DQ\WKLQJ� WKH 6HQWHQFLQJ *XLGHOLQHV IDYRU D UHDGLQJ RI ³SHUVRQ RU
SUHVHQFH´ WKDW UHTXLUHV D WDNLQJ IURP WKH DFWXDO SHUVRQ� 7KH 6HQWHQFLQJ
*XLGHOLQHV DUH QRW DEVHQW RI DQ\ GLVFXVVLRQ RI ³SHUVRQ RU SUHVHQFH�´
$SSOLFDWLRQ 1RWHV WR WKH &RPPHQWDU\ RI � �%��� �WKH VHFWLRQ JRYHUQLQJ
ODUFHQ\� SURYLGHV D GHILQLWLRQ VLPLODU WR WKH ZRUGLQJ FRQWDLQHG LQ
VXEVHFWLRQ �E����� 866* � �%���� FRPPHQW� 1RWH � LQGLFDWHV WKDW ³IURP
WKH SHUVRQ RI DQRWKHU´ UHIHUV WR ³SURSHUW\ WDNHQ ZLWKRXW WKH XVH RI IRUFH�
WKDW ZDV EHLQJ KHOG E\ DQRWKHU SHUVRQ RU ZDV ZLWKLQ DUPV¶ UHDFK�
([DPSOHV LQFOXGH SLFN�SRFNHWLQJ RU QRQ�IRUFLEOH SXUVH�VQDWFKLQJ� VXFK
DV WKH WKHIW RI D SXUVH IURP D VKRSSLQJ FDUW�´ 866* � �%���� FRPPHQW�
�Q���� %RXFKD DUJXHV WKDW WKLV LQFOXVLRQ LV VLJQLILFDQW DQG WKDW WKLV &RXUW
VKRXOG LQWHUSUHW ³SHUVRQ RU SUHVHQFH´ XQGHU FDUMDFNLQJ WR PHDQ WKH VDPH
WKLQJ� %HFDXVH WKH FRPPRQ ODZ WUHDWV ODUFHQ\ DQG UREEHU\ GLIIHUHQWO\�
WKH &RXUW FDQQRW WUDQVSODQW WKH 6HQWHQFLQJ *XLGHOLQHV¶ GHILQLWLRQ LQ WKH
ODUFHQ\ VHFWLRQ �EDVHG RQ VOLJKWO\ GLIIHUHQW ZRUGLQJ� WR WKH UREEHU\
VHFWLRQ�
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7KH )LIWK &LUFXLW VSHFLILFDOO\ QRWHG WKDW WKH YLFWLP KDG MXVW SDUNHG

KLV FDU DQG ZDV ORFDWHG RQO\ �� IHHW IURP LW� (GZDUGV� ��� )��G DW ����

$IWHU GLVFXVVLQJ VHYHUDO FDVHV� WKH )LIWK &LUFXLW FKRVH WR UHO\ VSHFLILFDOO\

RQ .LPEOH DQG LWV UHTXLUHPHQW RI DFFHVVLELOLW\� ,G� (YHQ VR� .LPEOH

LQYROYHG D VLWXDWLRQ ZKHUH WKH YLFWLP ZDV ORFDWHG LQVLGH D EXLOGLQJ ZKLOH

KHU FDU ZDV ORFDWHG RXWVLGH�
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