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$V WKH PDMRULW\ SURSHUO\ QRWHV� 5RVDOHV DOOHJHG LQ KLV KDEHDV

SHWLWLRQ WKDW KH ZDV GHSULYHG RI KLV )LIWK DQG )RXUWHHQWK $PHQGPHQW
ULJKWV ��� WR EH UHSUHVHQWHG E\ FRXQVHO DW WKH SDUROH KHDULQJ� ��� WR UHYLHZ
WKH LQIRUPDWLRQ XVHG DJDLQVW KLP DW WKDW SURFHHGLQJ� DQG ��� WR FRQIURQW
DQG FURVV�H[DPLQH ZLWQHVVHV� 5RVDOHV DOVR DOOHJHG WKDW WKH ,16 KDG
PLVFDOFXODWHG KLV SDUROH FDQGLGDF\ VFRUH� ,Q SDUWLFXODU� KH DOOHJHG WKDW WKH
,16 KDG LPSURSHUO\ HQKDQFHG KLV VFRUH WR DFFRXQW IRU SULRU FULPLQDO
RIIHQVHV� QRW LQ YLRODWLRQ RI � &�)�5� � ������� EXW UDWKHU LQ YLRODWLRQ RI
WKH )HGHUDO 5XOHV RI (YLGHQFH� 7LWOH �� RI WKH 8QLWHG 6WDWHV &RGH DQG WKH
8QLWHG 6WDWHV 6HQWHQFLQJ *XLGHOLQHV� -�$� DW ���� 5RVDOHV GLG DOOHJH LQ KLV
KDEHDV SHWLWLRQ� KRZHYHU� WKDW WKH ,16 KDG YLRODWHG � &�)�5� � ������ E\
UHO\LQJ XSRQ LPSHUPLVVLEOH UHDVRQV WR VXSSRUW LWV GHQLDO RI LPPLJUDWLRQ
SDUROH� -�$� DW �� $OWKRXJK 5RVDOHV GRHV QRW DSSHDU WR SXUVXH WKLV FODLP
RQ DSSHDO� LW ODFNV PHULW LQ DQ\ HYHQW� 7KH ,16 GHQLHG 5RVDOHV
LPPLJUDWLRQ SDUROH ODUJHO\ EHFDXVH LW ZDV XQDEOH WR FRQFOXGH WKDW KH
ZRXOG QRW SRVH D WKUHDW WR WKH FRPPXQLW\� DV HYLGHQFHG E\ KLV UHFLGLYLVW
FULPLQDO EHKDYLRU� -�$� DW ���� 7KLV H[SODQDWLRQ SODLQO\ FRQVWLWXWHV D
SURSHU EDVLV WR GHQ\ LPPLJUDWLRQ SDUROH� 6HH � &�)�5� � �������G��

��
,QVRIDU DV 5RVDOHV¶V DSSHOODWH EULHI PLJKW EH UHDG WR DVVHUW D

YLRODWLRQ RI � &�)�5� � ������� DQ\ VXFK FODLP LV EHOLHG E\ WKH UHFRUG�
$PRQJ RWKHU WKLQJV� KH KDV EHHQ DIIRUGHG SHULRGLF SDUROH UHYLHZ� WKH
VHUYLFHV RI D WUDQVODWRU GXULQJ KLV SDUROH LQWHUYLHZ� GHFLVLRQV WUDQVODWHG
LQWR 6SDQLVK� DQG QRWLFH RI KLV ULJKW WR KDYH WKH DVVLVWDQFH RI D
UHSUHVHQWDWLYH GXULQJ KLV SDUROH LQWHUYLHZ� -�$� DW �������� $OWKRXJK
5RVDOHV VWUHVVHV WKDW KH ZDV QRW UHSUHVHQWHG E\ FRXQVHO GXULQJ WKH SDUROH
UHYLHZ SURFHVV� � ������ GRHV QRW JXDUDQWHH VXFK D ULJKW� )XUWKHUPRUH�
WKLV FRXUW KDV UHFRJQL]HG WKDW DQ H[FOXGDEOH DOLHQ KDV ³QR FRQVWLWXWLRQDO
ULJKW WR FRXQVHO DW KLV SDUROH UHYLHZ KHDULQJV�´ )HUQDQGH]�6DQWDQD Y�

&KDQGOHU� ��� )��G ���� ����:/ ������� DW 
� ��WK &LU� 'HFHPEHU ���
����� �XQSXEOLVKHG�� 5RVDOHV DOVR FRQWHQGV WKDW� DV D UHVXOW RI D ODQJXDJH
EDUULHU� KH ZDV XQDEOH ³WR XQGHUVWDQG RU FRPPXQLFDWH LQ OD\ RU OHJDO
WHUPV ZLWK KLV NHHSHUV�´ $V QRWHG DERYH� KRZHYHU� 5RVDOHV ZDV LQIRUPHG
RI KLV ULJKW WR KDYH D UHSUHVHQWDWLYH DVVLVW ZLWK KLV SDUROH LQWHUYLHZ� -�$�
DW ����
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7KH VWDWXWH UHDG LQ SHUWLQHQW SDUW� ³7KH $WWRUQH\ *HQHUDO PD\ � � �

LQ KLV GLVFUHWLRQ SDUROH LQWR WKH 8QLWHG 6WDWHV WHPSRUDULO\ XQGHU VXFK
FRQGLWLRQV DV KH PD\ SUHVFULEH IRU HPHUJHQW UHDVRQV RU IRU UHDVRQV
GHHPHG VWULFWO\ LQ WKH SXEOLF LQWHUHVW DQ\ DOLHQ DSSO\LQJ IRU DGPLVVLRQ WR
WKH 8QLWHG 6WDWHV� EXW VXFK SDUROH RI VXFK DOLHQ VKDOO QRW EH UHJDUGHG DV
DQ DGPLVVLRQ RI WKH DOLHQ DQG ZKHQ WKH SXUSRVHV RI VXFK SDUROH VKDOO� LQ
WKH RSLQLRQ RI WKH $WWRUQH\ *HQHUDO� KDYH EHHQ VHUYHG WKH DOLHQ VKDOO
IRUWKZLWK UHWXUQ RU EH UHWXUQHG WR WKH FXVWRG\ IURP ZKLFK KH ZDV SDUROHG
DQG WKHUHDIWHU KLV FDVH VKDOO FRQWLQXH WR EH GHDOW ZLWK LQ WKH VDPH PDQQHU
DV WKDW RI DQ\ RWKHU DSSOLFDQW IRU DGPLVVLRQ WR WKH 8QLWHG 6WDWHV�´
� 8�6�&� � �����G�����$� ������ �DPHQGHG E\ WKH ,OOHJDO ,PPLJUDWLRQ
5HIRUP DQG ,PPLJUDQW 5HVSRQVLELOLW\ $FW RI ���� �³,,5,5$´� � ����D��
3XE� /� �������� ��� 6WDW� ���� ��������

�
5RVDOHV ZDV ILUVW DUUHVWHG LQ ���� IRU DJJUDYDWHG EDWWHU\� 7KDW

FKDUJH ZDV GLVPLVVHG� -�$� DW ���� +H ZDV DUUHVWHG IRU RWKHU RIIHQVHV�
LQFOXGLQJ SRVVHVVLRQ RI PDULMXDQD� EXUJODU\� DQG ORLWHULQJ� EXW DSSDUHQWO\
KH ZDV QRW FRQYLFWHG RI WKRVH RIIHQVHV� -�$� DW �������
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%HIRUH WKH HQDFWPHQW RI ,,5,5$� DOLHQV LQHOLJLEOH IRU DGPLVVLRQ LQWR

WKH 8QLWHG 6WDWHV ZHUH GHVLJQDWHG ³H[FOXGDEOH´ DOLHQV� 6HH � 8�6�&�
� �����D� ������� ([FOXGDEOH DOLHQV ZKR ZHUH JUDQWHG ³SDUROH´ E\ WKH
$WWRUQH\ *HQHUDO FRXOG WKHQ HQWHU WKH FRXQWU\� ,I DQ H[FOXGDEOH DOLHQ¶V
SDUROH ZDV UHYRNHG� H[FOXVLRQ SURFHHGLQJV ZRXOG EH EURXJKW WR GHSRUW
KLP� 6HH �8�6�&� � �����G�����$� ������� 7KHVH DOLHQV DUH QRZ UHIHUUHG
WR DV ³LQDGPLVVLEOH´ DOLHQV� 6HH � 8�6�&� � �����D�� $OLHQV ZKR KDG
JDLQHG DGPLVVLRQ LQWR WKH 8QLWHG 6WDWHV EXW ZHUH KHUH LOOHJDOO\ ZHUH
GHVLJQDWHG ³GHSRUWDEOH´ DOLHQV� 6HH � 8�6�&� � ���� ������� 7KH\ FRXOG
EH UHPRYHG IURP WKLV FRXQWU\ E\ GHSRUWDWLRQ SURFHHGLQJV� 6HH � 8�6�&�
� ���� ������� 3URFHHGLQJV WR UHPRYH ERWK LQDGPLVVLEOH DQG GHSRUWDEOH
DOLHQV DUH QRZ UHIHUUHG WR DV ³UHPRYDO´ SURFHHGLQJV� 6HH � 8�6�&�
� ����D� ,QDGPLVVLEOH DOLHQV DUH UHPRYDEOH XQGHU � 8�6�&�
� �����D�����$�� 8QGHU WKH SULRU VWDWXWRU\ VFKHPH� 5RVDOHV ZDV DQ
³H[FOXGDEOH´ DOLHQ�
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7KH PDMRULW\ DSSHDUV WR ILQG D VXEVWDQWLYH GXH SURFHVV YLRODWLRQ LQ

SDUW EHFDXVH5RVDOHV FDQQRW EH ³FHUWDLQ´ RI UHFHLYLQJ LPPLJUDWLRQ SDUROH�
UHJDUGOHVV RI KRZ ZHOO KH EHKDYHV ZKLOH KH LV GHWDLQHG� *LYHQ WKDW
5RVDOHV KDV QR ULJKW WR HQWHU WKLV FRXQWU\ DW DOO� KRZHYHU� WKH IDFW WKDW KH
FDQQRW EH ³FHUWDLQ´ RI EHLQJ SDUROHG LQWR WKH 8QLWHG 6WDWHV GRHV QRW JLYH
ULVH WR D VXEVWDQWLYH GXH SURFHVV YLRODWLRQ�
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%HFDXVH RI WKH ODFN RI DQ DJUHHPHQW ZLWK &XED IRU WKH UHWXUQ RI

0DULHO &XEDQV� WKH $WWRUQH\ *HQHUDO DGRSWHG WKH &XEDQ 5HYLHZ 3ODQ� DW
� &�)�5� �� ����������� LQ ���� WR JRYHUQ WKH JUDQW DQG UHYRFDWLRQ RI
SDUROH WR DOO &XEDQV ZKR DUULYHG LQ WKH 8QLWHG 6WDWHV EHWZHHQ $SULO ���
���� DQG 2FWREHU ��� ����� 8QGHU WKH 3ODQ� WKH DXWKRULW\ WR JUDQW SDUROH
IRU GHWDLQHG 0DULHO &XEDQV UHVWV ZLWK WKH ,16 &RPPLVVLRQHU� ZKR PD\
DFW WKURXJK DQ $VVRFLDWH &RPPLVVLRQHU IRU (QIRUFHPHQW� 6HH LG�

��������E����� 7KH$VVRFLDWH&RPPLVVLRQHUPXVW DSSRLQW D5HYLHZ3ODQ
'LUHFWRU ZKR GHVLJQDWHV WZR� RU WKUHH�SHUVRQ SDQHOV �WKH ³&XEDQ 5HYLHZ
3DQHO´� WRPDNH SDUROH UHFRPPHQGDWLRQV WR WKH$VVRFLDWH &RPPLVVLRQHU�
7KH UHJXODWLRQV SURYLGH IRU WKH DQQXDO UHYLHZ RI D GHWDLQHH¶V VWDWXV� 6HH

LG� DW � �������J����� %HIRUHPDNLQJ D UHFRPPHQGDWLRQ WKDW D GHWDLQHH EH
JUDQWHG SDUROH� WKH &XEDQ 5HYLHZ 3DQHO PHPEHUV ³PXVW FRQFOXGH WKDW�
>�@ 7KH GHWDLQHH LV SUHVHQWO\ D QRQYLROHQW SHUVRQ� >�@ 7KH GHWDLQHH LV
OLNHO\ WR UHPDLQ QRQYLROHQW� >�@ 7KH GHWDLQHH LV QRW OLNHO\ WR SRVH D WKUHDW
WR WKH FRPPXQLW\ IROORZLQJ KLV UHOHDVH� DQG >�@ 7KH GHWDLQHH LV QRW OLNHO\
WR YLRODWH WKH FRQGLWLRQV RI KLV SDUROH�´ ,G� � �������G�����

(DFK SDQHO PXVW ZHLJK WKH IROORZLQJ IDFWRUV ZKHQ PDNLQJ LWV
GHFLVLRQV� ³>�@ 7KH QDWXUH DQG QXPEHU RI GLVFLSOLQDU\ LQIUDFWLRQV RU
LQFLGHQW UHSRUWV UHFHLYHG ZKLOH LQ FXVWRG\� >�@ 7KH GHWDLQHH¶V SDVW KLVWRU\
RI FULPLQDO EHKDYLRU� >�@ $Q\ SV\FKLDWULF DQG SV\FKRORJLFDO UHSRUWV
SHUWDLQLQJ WR WKH GHWDLQHH¶V PHQWDO KHDOWK� >�@ ,QVWLWXWLRQDO SURJUHVV
UHODWLQJ WR SDUWLFLSDWLRQ LQ ZRUN� HGXFDWLRQDO DQG YRFDWLRQDO SURJUDPV�
>�@ +LV WLHV WR WKH 8QLWHG 6WDWHV� VXFK DV WKH QXPEHU RI FORVH UHODWLYHV
UHVLGLQJ ODZIXOO\ KHUH� >�@ 7KH OLNHOLKRRG WKDW KH PD\ DEVFRQG� VXFK DV
IURP DQ\ VSRQVRUVKLS SURJUDP� DQG >�@ $Q\ RWKHU LQIRUPDWLRQ ZKLFK LV
SUREDWLYH RI ZKHWKHU WKH GHWDLQHH LV OLNHO\ WR � � � HQJDJH LQ IXWXUH DFWV RI
YLROHQFH� � � � IXWXUH FULPLQDO DFWLYLW\� RU LV OLNHO\ WR YLRODWH WKH FRQGLWLRQV
RI KLV SDUROH�´ 6HH LG� � �������G�����
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7KH VWDWXWH SURYLGHG� LQ SHUWLQHQW SDUW� WKDW ³WKH $WWRUQH\ *HQHUDO

VKDOO WDNH LQWR FXVWRG\ DQ\ DOLHQ FRQYLFWHG RI DQ DJJUDYDWHG IHORQ\ XSRQ
UHOHDVH RI WKH DOLHQ´ IURP FULPLQDO FRQILQHPHQW� � 8�6�&� � �����H�
������� 7KH SDUWLHV GR QRW GLVSXWH WKDW 5RVDOHV¶V FRQYLFWLRQ IRU
FRQVSLUDF\ WR SRVVHVVZLWK LQWHQW WR GLVWULEXWH FRFDLQHZDV DQ ³DJJUDYDWHG
IHORQ\´ XQGHU WKH VWDWXWH�

�
7KH 5HYLHZ 3DQHO ZRUNVKHHW DOVR UHYHDOV WKDW 5RVDOHV KDV

GHPRQVWUDWHG ³JRRG FRQGXFW´ ZKLOH LQ FXVWRG\ DQG WKDW KH KDV
SDUWLFLSDWHG LQ (QJOLVK DV D 6HFRQG /DQJXDJH FODVVHV� D GUXJ
UHKDELOLWDWLRQ SURJUDP� LQGXVWULDO WUDLQLQJ� DXWRPRWLYH WUDLQLQJ� DQG KDV
UHFHLYHG KLV *(' HTXLYDOHQF\� -�$� DW ����

�
$V RI -XO\ ��� ����� 5RVDOHV KDG EHHQ GHWHUPLQHG WR EH UHOHDVDEOH

E\ WKH ,16 SHQGLQJ SODFHPHQW LQ D VXLWDEOH KDOIZD\ KRXVH� 7KH HIIHFW RI
WKLV GHWHUPLQDWLRQ LV GLVFXVVHG LQIUD�
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7KLV VWDWXWH SURYLGHV WKDW ³>W@KH $WWRUQH\ *HQHUDO VKDOO EH FKDUJHG

ZLWK WKH DGPLQLVWUDWLRQ DQG HQIRUFHPHQW RI WKLV FKDSWHU DQG DOO RWKHU ODZV
UHODWLQJ WR WKH LPPLJUDWLRQ DQG QDWXUDOL]DWLRQ RI DOLHQV� H[FHSW LQVRIDU DV
WKLV FKDSWHU RU VXFK ODZV UHODWH WR WKH SRZHUV� IXQFWLRQV� DQG GXWLHV
FRQIHUUHG XSRQ WKH 3UHVLGHQW� WKH 6HFUHWDU\ RI 6WDWH� WKH RIILFHUV RI WKH
'HSDUWPHQW RI 6WDWH� RU GLSORPDWLF RU FRQVXODU RIILFHUV� 3URYLGHG�
KRZHYHU� 7KDW GHWHUPLQDWLRQ DQG UXOLQJ E\ WKH $WWRUQH\ *HQHUDO ZLWK
UHVSHFW WR DOO TXHVWLRQV RI ODZ VKDOO EH FRQWUROOLQJ�´ � 8�6�&�
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IXQGDPHQWDO VRYHUHLJQ DXWKRULW\ WR FRQWURO LWV ERUGHUV�

��
³,W LV EH\RQG GLVSXWH WKDW DOLHQV KDYH QR FRQVWLWXWLRQDO ULJKW WR EH

DGPLWWHG LQWR WKLV FRXQW\�´ )HUQDQGH]�5RTXH� ��� )��G DW ��� �TXRWLQJ
/DQGRQ� ��� 8�6� DW ���� VHH DOVR -HDQ� ��� )��G DW ��� �³>(@[FOXGDEOH
DOLHQV FDQQRW FKDOOHQJH HLWKHU DGPLVVLRQ RU SDUROH GHFLVLRQV XQGHU D FODLP
RI FRQVWLWXWLRQDO ULJKW�´�� ,PPLJUDWLRQ ³>S@DUROH LV DQ DFW RI H[WUDRUGLQDU\
VRYHUHLJQ JHQHURVLW\� VLQFH LW JUDQWV WHPSRUDU\ DGPLVVLRQ LQWR RXU VRFLHW\
WR DQ DOLHQ ZKR ZRXOG SUREDEO\ EH WXUQHG DZD\ DW WKH ERUGHU LI KH VRXJKW
WR HQWHU E\ ODQG� UDWKHU WKDQ FRPLQJ E\ VHD RU DLU�´ ,G�

��
7KLV LV QRW WR VD\ WKDW WKH $WWRUQH\ *HQHUDO FRXOG GHWDLQ 5RVDOHV

LQGHILQLWHO\ LI VRPH RWKHU FRXQWU\ZHUHZLOOLQJ WR DFFHSW KLP�8QGHU WKRVH
FLUFXPVWDQFHV� ZKLFK GR QRW H[LVW KHUH� KLV FRQWLQXHG GHWHQWLRQ OLNHO\
ZRXOG YLRODWH WKH &RQVWLWXWLRQ� ,Q RWKHU ZRUGV� WKH 8QLWHG 6WDWHV ODZIXOO\
PD\ GHWDLQ 5RVDOHV LQ RUGHU WR UHJXODWH LWV ERUGHU DQG SUHYHQW KLP IURP
HQWHULQJ� EXW LW FDQQRW FRQVWLWXWLRQDOO\ SUHYHQW KLP IURP YDFDWLQJ WKH
ERUGHU DQG JRLQJ HOVHZKHUH� 1RWDEO\� KRZHYHU� 5RVDOHV¶V KDEHDV SHWLWLRQ
GRHV QRW VXJJHVW WKDW KH RU KLV UHODWLYHV� ZKR DUH OLYLQJ LQ )ORULGD� KDYH
DUUDQJHG IRU KLP WR OHDYH WKH 8QLWHG 6WDWHV� ,QVWHDG� KH ZDQWV WR EH
UHOHDVHG LQWR WKLV FRXQWU\�
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'HVSLWH WKH IDFW WKDW WKH )LIWK� 6L[WK DQG )RXUWHHQWK $PHQGPHQWV

KDYH D ³WHUULWRULDO WKHPH´ DQG� WKHUHIRUH� DSSO\ ³µWR DOO SHUVRQV ZLWKLQ WKH
WHUULWRU\ RI WKH 8QLWHG 6WDWHV�¶´ 3O\OHU� ��� DW ���� VRPH FRXUWV KDYH KHOG
WKDW H[FOXGDEOH DOLHQV PD\ UHO\ XSRQ WKH &RQVWLWXWLRQ WR FKDOOHQJH
³JRYHUQPHQWDO DFWLRQ RXWVLGH RI WKH LPPLJUDWLRQ FRQWH[W�´ )HUQDQGH]�

5RTXH Y� 6PLWK� ��� )��G ���� ��� Q�� ���WK &LU� ������ VHH DOVR *LVEHUW�
��� )��G DW ���� �UHFRJQL]LQJ WKDW H[FOXGDEOH DOLHQV KDYH D VXEVWDQWLYH
GXH SURFHVV ULJKW WR EH IUHH IURP ³JURVV SK\VLFDO DEXVH´�� EXW VHH0D� ���
)��G DW ��� �³>,@W LV QRW VHWWOHG WKDW H[FOXGDEOH DOLHQV KDYH DQ\
FRQVWLWXWLRQDO ULJKWV DW DOO>�@´�� (YHQ LI H[FOXGDEOH DOLHQV PD\ FKDOOHQJH
JRYHUQPHQWDO FRQGXFW RXWVLGH RI WKH LPPLJUDWLRQ FRQWH[W� KRZHYHU� WKH
DFW RI GHWDLQLQJ DQ DOLHQ WR HIIHFW KLV H[FOXVLRQ IURP WKH 8QLWHG 6WDWHV
FRQVWLWXWHV JRYHUQPHQWDO DFWLRQ ZLWKLQ WKH LPPLJUDWLRQ FRQWH[W� $V D
UHVXOW� H[FOXGDEOH DOLHQV VXFK DV 5RVDOHV KDYH QR VXEVWDQWLYH GXH SURFHVV
ULJKW WR EH IUHH IURP LPPLJUDWLRQ GHWHQWLRQ� 6HH� H�J�� 0D� ��� )��G DW
���� &DUUHUD�9DOGH]� ��� )��G DW �����

��
3UHYHQWLQJ WKH ,16 IURP NLOOLQJ RU WRUWXULQJ 5RVDOHV GRHV QRW

LQIULQJH XSRQ WKH JRYHUQPHQW¶V SOHQDU\ SRZHU WR H[FOXGH DOLHQV DW RXU

ERUGHUV� &RQVHTXHQWO\� DV QRWHG� VXSUD� VRPH FRXUWV KDYH UHFRJQL]HG WKDW

H[FOXGDEOH DOLHQV KDYH D SURWHFWHG OLEHUW\ LQWHUHVW LQ QRW EHLQJ SK\VLFDOO\

DEXVHG� 3UHYHQWLQJ WKH ,16 IURP LQGHILQLWHO\ GHWDLQLQJ 5RVDOHV LQ RUGHU

WR HQVXUH KLV H[FOXVLRQ� KRZHYHU� ZRXOG LQWHUIHUH ZLWK WKH JRYHUQPHQW¶V
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�������� �� /�(G��G ��� ������ �LOOHJDO DOLHQV SURWHFWHG E\
(TXDO 3URWHFWLRQ &ODXVH�� .ZRQJ +DL &KHZ Y� &ROGLQJ� ���
8�6� ���� ���� �� 6�&W� ���� ���� �� /�(G� ��� ������ �UHVLGHQW
DOLHQ LV D �SHUVRQ� ZLWKLQ WKH PHDQLQJ RI WKH )LIWK $PHQGPHQW��
%ULGJHV Y� :L[RQ� ��� 8�6� ���� ���� �� 6�&W� ����� ����� ��
/�(G� ���� ������ �UHVLGHQW DOLHQV KDYH )LUVW $PHQGPHQW
ULJKWV�� 5XVVLDQ 9ROXQWHHU )OHHW Y� 8QLWHG 6WDWHV� ��� 8�6� ����
�� 6�&W� ���� �� /�(G� ��� ������ �-XVW &RPSHQVDWLRQ&ODXVH RI
)LIWK $PHQGPHQW��:RQJ :LQJ Y� 8QLWHG 6WDWHV� ��� 8�6� ����
���� �� 6�&W� ���� ���� �� /�(G� ��� ������ �UHVLGHQW DOLHQV
HQWLWOHG WR )LIWK DQG 6L[WK $PHQGPHQW ULJKWV�� <LFN :R Y�
+RSNLQV� ��� 8�6� ���� ���� � 6�&W� ����� ����� �� /�(G� ���
������ �)RXUWHHQWK $PHQGPHQW SURWHFWV UHVLGHQW DOLHQV�� 7KHVH
FDVHV� KRZHYHU� HVWDEOLVK RQO\ WKDW DOLHQV UHFHLYH FRQVWLWXWLRQDO
SURWHFWLRQV ZKHQ WKH\ KDYH FRPH ZLWKLQ WKH WHUULWRU\ RI WKH
8QLWHG 6WDWHV DQG GHYHORSHG VXEVWDQWLDO FRQQHFWLRQV ZLWK WKLV
FRXQWU\� 6HH� H�J�� 3O\OHU� VXSUD� ��� 8�6�� DW ���� ��� 6�&W�� DW
���� �7KH SURYLVLRQV RI WKH )RXUWHHQWK $PHQGPHQW � 
DUH
XQLYHUVDO LQ WKHLU DSSOLFDWLRQ� WR DOO SHUVRQVZLWKLQ WKH WHUULWRULDO
MXULVGLFWLRQ ���
 �� �TXRWLQJ <LFN :R� VXSUD� ��� 8�6�� DW ���� �
6�&W�� DW ������ .ZRQJ +DL &KHZ� VXSUD� ��� 8�6�� DW ���� Q� ��
�� 6�&W�� DW ���� Q� � ��7KH %LOO RI 5LJKWV LV D IXWLOH DXWKRULW\ IRU
WKH DOLHQ VHHNLQJ DGPLVVLRQ IRU WKH ILUVW WLPH WR WKHVH VKRUHV� %XW
RQFH DQ DOLHQ ODZIXOO\ HQWHUV DQG UHVLGHV LQ WKLV FRXQWU\ KH
EHFRPHV LQYHVWHG ZLWK WKH ULJKWV JXDUDQWHHG E\ WKH &RQVWLWXWLRQ
WR DOO SHRSOH ZLWKLQ RXU ERUGHUV�� �TXRWLQJ %ULGJHV� VXSUD� ���
8�6�� DW ���� �� 6�&W�� DW ���� �FRQFXUULQJ RSLQLRQ� �HPSKDVLV
DGGHG��� 5HVSRQGHQW LV DQ DOLHQ ZKR KDV KDG QR SUHYLRXV
VLJQLILFDQW YROXQWDU\ FRQQHFWLRQ ZLWK WKH 8QLWHG 6WDWHV� VR WKHVH
FDVHV DYDLO KLP QRW�
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,Q 9HUGXJR�8UTXLGH]� WKH 6XSUHPH &RXUW UHYLHZHG VHYHUDO RI WKH

FDVHV FLWHG E\ WKH PDMRULW\ KHUHLQ� $FFRUGLQJ WR WKH 9HUGXJR�8UTXLGH]
&RXUW� WKRVH FDVHV VWDQG IRU WKH SURSRVLWLRQ WKDW DOLHQV HQMR\
FRQVWLWXWLRQDO SURWHFWLRQV RQFH WKH\ HQWHU WKH 8QLWHG 6WDWHV�

9HUGXJR�8UTXLGH] DOVR UHOLHV RQ D VHULHV RI FDVHV LQ ZKLFK
ZH KDYH KHOG WKDW DOLHQV HQMR\ FHUWDLQ FRQVWLWXWLRQDO ULJKWV� 6HH�
H�J�� 3O\OHU Y� 'RH� ��� 8�6� ���� �������� ��� 6�&W� �����
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7KLV VHFWLRQ SURYLGHV� ³([FHSW DV SURYLGHG LQ WKLV VHFWLRQ DQG

QRWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI ODZ� QR FRXUW VKDOO KDYH
MXULVGLFWLRQ WR KHDU DQ\ FDXVH RU FODLP E\ RU RQ EHKDOI RI DQ\ DOLHQ DULVLQJ
IURP WKH GHFLVLRQ RU DFWLRQ E\ WKH $WWRUQH\ *HQHUDO WR FRPPHQFH
SURFHHGLQJV� DGMXGLFDWH FDVHV� RU H[HFXWH UHPRYDO RUGHUV DJDLQVW DQ\ DOLHQ
XQGHU WKLV &KDSWHU�´ � 8�6�&� � �����J��

��
7KLV VHFWLRQ SURYLGHV� ³1RWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG

WR FUHDWH DQ\ VXEVWDQWLYH RU SURFHGXUDO ULJKW RU EHQHILW WKDW LV OHJDOO\

HQIRUFHDEOH E\ DQ\ SDUW\ DJDLQVW WKH 8QLWHG 6WDWHV RU LWV DJHQFLHV RU

RIILFHUV RU DQ\ RWKHU SHUVRQ�´ � 8�6�&� � �����K��

��
7KLV VHFWLRQ SURYLGHV� ³7KH $WWRUQH\ *HQHUDO¶V GLVFUHWLRQDU\

MXGJPHQW UHJDUGLQJ WKH DSSOLFDWLRQ RI WKLV VHFWLRQ VKDOO QRW EH VXEMHFW WR

UHYLHZ� 1R FRXUW PD\ VHW DVLGH DQ\ DFWLRQ RU GHFLVLRQ E\ WKH $WWRUQH\

*HQHUDO XQGHU WKLV VHFWLRQ UHJDUGLQJ WKH GHWHQWLRQ RU UHOHDVH RI DQ\ DOLHQ

RU WKH JUDQW� UHYRFDWLRQ� RU GHQLDO RI ERQG RU SDUROH�´ � 8�6�&� � �����H��

��
,Q 0DQVRXU� WKLV FRXUW QRWHG WKDW EHFDXVH KDEHDV UHOLHI ZDV

DYDLODEOH WR DOLHQV VHHNLQJ UHYLHZ RI ILQDO GHSRUWDWLRQ RUGHUV� WKH VWDWXWH

GHQ\LQJ DQ\ FRXUW¶V MXULVGLFWLRQ WR UHYLHZ WKRVH RUGHUVZDV FRQVWLWXWLRQDO�

+RZHYHU� WKLV FRXUW OHIW XQGHFLGHG WKH VFRSH RI KDEHDV UHYLHZ DYDLODEOH

WR VXFK DOLHQV� 6HH 0DQVRXU� ��� )��G DW ��� Q�� �³>:@H QHHG QRW

DGGUHVV WKH VFRSH RI UHYLHZ WKDW LV DYDLODEOH RQ D SHWLWLRQ IRU D ZULW RI

KDEHDV FRUSXV�´��
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:H GR QRW EHOLHYH WKDW HLWKHU � 8�6�&� � �����H� RU � �����K�

OLPLWV RXU MXULVGLFWLRQ RYHU WKLV DSSHDO EHFDXVH WKHVH QHZO\ HQDFWHG

SURYLVLRQV XQGHU ,,5,5$ GR QRW JRYHUQ WKLV FDVH� 6HH ,,5,5$

� ����F�����

��
,,5,5$ SURYLGHV WKDW WKH UHYLVHG UXOHV JRYHUQLQJ UHPRYDO

SURFHHGLQJV� DV ZHOO DV MXGLFLDO UHYLHZ RI WKRVH SURFHHGLQJV� GR QRW DSSO\

WR DOLHQV ZKR ZHUH DOUHDG\ LQ H[FOXVLRQ RU GHSRUWDWLRQ SURFHHGLQJV SULRU

WR WKH $FW¶V HIIHFWLYH GDWH RQ $SULO �� ����� 6HH ,,5,5$ � ����F�����
+RZHYHU� ,,5,5$ � ����F���� PDNHV � �����J� DSSOLFDEOH WR FDVHV
³DULVLQJ IURP DOO SDVW� SHQGLQJ� RU IXWXUH H[FOXVLRQ� GHSRUWDWLRQ� RU
UHPRYDO SURFHHGLQJV´ XQGHU WKH $FW� ,,5,5$ � ����F���� �HPSKDVLV
DGGHG�� 6HFWLRQ �����J� SXUSRUWV WR VWULS FRXUWV RI WKHLU MXULVGLFWLRQ RYHU
PRVW DFWLRQV E\ WKH $WWRUQH\ *HQHUDO UHODWLQJ WR LPPLJUDWLRQ DFWLRQV
³>H@[FHSW DV SURYLGHG LQ WKLV VHFWLRQ�´ +RZHYHU� DFFRUGLQJ WR �����F�����
QRQH RI WKH RWKHU SURYLVLRQV LQ � ���� DSSO\ WR FDVHV SHQGLQJ EHIRUH$SULO
�� ����� ,Q RUGHU WR DYRLG UHDGLQJ � ����F���� LQWR D QXOOLW\� WKH 6XSUHPH
&RXUW FUDIWHG DQ H[WUHPHO\ QDUURZ UHDGLQJ RI � �����J�� 6HH 0XVWDWD Y�
8�6� 'HS¶W RI -XVWLFH� ��� )��G ����� ���� Q�� ��WK &LU� ����� �H[SODLQLQJ
WKH FRQIOLFW EHWZHHQ WKH SURYLVLRQV LQ JUHDWHU GHSWK��
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GHFLVLRQ RI WKH $WWRUQH\ *HQHUDO WR H[FOXGH DQ DOLHQ LV ³ILQDO DQG
FRQFOXVLYH>�@´ ,G� 6HFRQG�0H]HL¶V FRQWLQXHG H[FOXVLRQRQ(OOLV ,VODQGGLG
QRW GHSULYH KLP RI DQ\ FRQVWLWXWLRQDO ULJKW� QRW EHFDXVH RI QDWLRQDO
VHFXULW\ FRQFHUQV DQG WKH .RUHDQ :DU� EXW EHFDXVH KH ZDV WUHDWHG DV LI
GHWDLQHG RXWVLGH RI 8�6� WHUULWRU\ DQG� WKHUHIRUH� KH KDG QR VXEVWDQWLYH
GXH SURFHVV ULJKWV� ,G� DW ���� VHH DOVR (WKDQ $� .OLQJVEHUJ� 1RWH�
3HQHWUDWLQJ WKH(QWU\'RFWULQH�([FOXGDEOH $OLHQV¶&RQVWLWXWLRQDO5LJKWV
LQ ,PPLJUDWLRQ3URFHVVHV� ��<DOH /�-� ���� ������� ������ �UHFRJQL]LQJ
WKDW 0H]HL UHVWV XSRQ WKH ³SULQFLSOH WKDW DQ DOLHQ DUULYHV DW WKH ERUGHU
ZLWKRXW DQ LQWHUHVW LQ WKH ULJKW WR HQWHU´ DQG� DV D UHVXOW� ODFNV D OLEHUW\
LQWHUHVW LQ IUHHGRP IURP LPPLJUDWLRQ GHWHQWLRQ�� &RQVHTXHQWO\� WKH
$WWRUQH\ *HQHUDO¶V QDWLRQDO VHFXULW\ FRQFHUQV ZHUH QRW FULWLFDO WR WKH
0H]HL &RXUW¶V VXEVWDQWLYH GXH SURFHVV DQDO\VLV� GHVSLWH WKH PDMRULW\¶V
DVVHUWLRQ WR WKH FRQWUDU\�
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,W LV QRWHZRUWK\ WKDW WKH 6XSUHPH &RXUW GLG QRW HYHQ UHTXLUH WKH

$WWRUQH\ *HQHUDO WR GLYXOJH WKH HYLGHQFH XSRQ ZKLFK KH EDVHG KLV
GHWHUPLQDWLRQ WKDW 0H]HL FRQVWLWXWHG D WKUHDW WR QDWLRQDO VHFXULW\�0H]HL�
��� 8�6� DW ���� 7KH &RXUW¶V UHIXVDO WR ³UHWU\ WKH GHWHUPLQDWLRQ RI WKH
$WWRUQH\ *HQHUDO´ E\ UHTXLULQJ VXFK HYLGHQFH WR EH UHYHDOHG ZRXOG EH
SHFXOLDU LI WKH DEVHQFH RI D VXEVWDQWLYH GXH SURFHVV ULJKW WXUQHG XSRQ
H[LJHQFLHV DWWULEXWDEOH WR WKH .RUHDQ:DU� ,Q RWKHU ZRUGV� LI WKH 6XSUHPH

&RXUW EHOLHYHG WKDW 0H]HL ODFNHG D VXEVWDQWLYH GXH SURFHVV ULJKW WR EH

IUHH IURP LQGHILQLWH GHWHQWLRQ RQO\ EHFDXVH RI H[LJHQFLHV FUHDWHG E\ WKH

.RUHDQ :DU� LW VHHPV OLNHO\ WKDW WKH &RXUW ZRXOG KDYH UHTXLUHG WKH

$WWRUQH\ *HQHUDO WR SUHVHQW VRPH HYLGHQFH VKRZLQJ WKDW WKRVH H[LJHQFLHV

DFWXDOO\ H[LVWHG� 7KH &RXUW GLG QRW GR VR� KRZHYHU� IRU DW OHDVW WZR

UHDVRQV� )LUVW� 0H]HL¶V FRQILQHPHQW ZDV DQ DFW RI H[FOXVLRQ� DQG WKH
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,Q IDFW� DV QRWHG DERYH� WKH 6XSUHPH &RXUW DSSHDUHG WR TXHVWLRQ

ZKHWKHU 0H]HL ZDV HYHQ D WUXH QDWLRQDO VHFXULW\ ULVN�0H]HL� ��� 8�6� DW
��� �³:KDWHYHU RXU LQGLYLGXDO HVWLPDWH RI >WKH SROLF\ PDQGDWLQJ0H]HL¶V
H[FOXVLRQ DQG LQGHILQLWH GHWHQWLRQ@ DQG WKH IHDUV RQ ZKLFK LW UHVWV�
UHVSRQGHQW¶V ULJKW WR HQWHU WKH8QLWHG 6WDWHV GHSHQGV RQ WKH FRQJUHVVLRQDO
ZLOO� DQG FRXUWV FDQQRW VXEVWLWXWH WKHLU MXGJPHQW IRU WKH OHJLVODWLYH
PDQGDWH�´��
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7KH $VVRFLDWH &RPPLVVLRQHU PD\ UHYRNH SDUROH LQ WKH H[HUFLVH RI

KHU GLVFUHWLRQ ZKHQ ³��� 7KH SXUSRVHV RI SDUROH KDYH EHHQ VHUYHG�
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7KH PDMRULW\ FLWHV &DUUHUD�9DOGH] DQG *LVEHUW IRU WKH SURSRVLWLRQ

WKDW WKH $WWRUQH\ *HQHUDO KDV WKH VWDWXWRU\ DXWKRULW\ WR GHWDLQ DQ

H[FOXGDEOH DOLHQ LQGHILQLWHO\� ZKLOH IDLOLQJ WR DFNQRZOHGJH WKDW WKRVH

FDVHV DOVR VWDQG IRU WKH SURSRVLWLRQ WKDW DQ H[FOXGDEOH DOLHQ KDV QR

FRQVWLWXWLRQDO ULJKW WR EH IUHH IURP LQGHILQLWH GHWHQWLRQ�
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$OWKRXJK WKH DOLHQ LQ 0H]HL KDG OLYHG LQ WKH 8QLWHG 6WDWHV IRU

DSSUR[LPDWHO\ �� \HDUV� KH OHIW WKLV FRXQWU\ LQ �����ZLWKRXW DXWKRUL]DWLRQ

RU UHHQWU\ SDSHUV� DQG UHVLGHG LQ +XQJDU\ IRU �� PRQWKV�0H]HL� ��� 8�6�
DW ���� ���� ,Q OLJKW RI WKRVH IDFWV� WKH 6XSUHPH &RXUW KDG ³QR GLIILFXOW\

LQ KROGLQJ UHVSRQGHQW DQ HQWUDQW DOLHQ RU µDVVLPLODWHG WR >WKDW@ VWDWXV¶ IRU
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7KH IDFWV RI&DUUHUD�9DOGH] DUH VLPLODU WR WKRVH RI WKH SUHVHQW FDVH�

7KH SHWLWLRQHU LQ &DUUHUD�9DOGH] ZDV D 0DULHO &XEDQ ZKR ZDV GHFODUHG

H[FOXGDEOH IROORZLQJ KLV DUULYDO LQ WKLV FRXQWU\� /LNH 5RVDOHV� WKH

SHWLWLRQHU LQ &DUUHUD�9DOGH] ZDV UHOHDVHG VHYHUDO WLPHV RQ LPPLJUDWLRQ

SDUROH RQO\ WR EH WDNHQ LQWR FXVWRG\ DIWHU FRPPLWWLQJ FULPHV KHUH� +H

VRXJKW D ZULW RI KDEHDV FRUSXV RUGHULQJ KLV UHOHDVH XQWLO KH FRXOG EH
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7KLV FRXUW KDV DXWKRUHG VHYHUDO XQSXEOLVKHG GHFLVLRQV LQFOXGLQJ

%HWDQFRXUW Y� &KDQGOHU� 1R� �������� ����:/ �������� DW 
� ��WK &LU�
6HSW� ��� ����� �UHMHFWLQJ FODLP WKDW $WWRUQH\ *HQHUDO ODFNV DXWKRULW\ WR
GHWDLQ H[FOXGDEOH DOLHQ LQGHILQLWHO\�� /DHWLYLGDG Y� ,16� 1R� ��������
���� :/ �������� DW 
 � ��WK &LU� 'HF� ��� ������ )HUQDQGH]�6DQWDQD
Y� &KDQGOHU� 1R� �������� ���� :/ �������� DW 
� ��WK &LU� 'HF� ���
������ DQG *RQ]DOH] Y� /XWWUHOO� 1R� �������� ���� :/ ������� DW 
�
��WK &LU� 2FW� ��� ������ WKDW DIILUP WKH GLVWULFW FRXUW¶V GLVPLVVDO RU GHQLDO
RI DQ H[FOXGDEOH DOLHQ¶V KDEHDV FRUSXV SHWLWLRQ� +RZHYHU� EHFDXVH WKHVH
FDVHV DUH XQSXEOLVKHG� WKH\ DUH QRW ELQGLQJ RQ WKLV FRXUW� 6HH �WK &LU� 5�
���J�� 6DODPDOHNLV Y� &RPP¶U RI 6RF� 6HF�� ��� )��G ���� ��� ��WK &LU�
����� �XQSXEOLVKHG GHFLVLRQV DUH QRW ELQGLQJ SUHFHGHQW��
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$V QRWHG� VXSUD� WKH PDMRULW\ GRHV QRW TXHVWLRQ WKH DSSOLFDELOLW\ RI

WKH ³HQWU\ ILFWLRQ�´ ZKLFK WUHDWV 5RVDOHV DV LI KH LV EHLQJ GHWDLQHG DW WKH
ERUGHU� GHVSLWH KLV SK\VLFDO SUHVHQFH LQ WKH 8QLWHG 6WDWHV� $OWKRXJK WKH
HQWU\ ILFWLRQ PD\ DSSHDU WR EH GUDFRQLDQ LQ RSHUDWLRQ� LW KDV D
KXPDQLWDULDQ SXUSRVH� 7KH HQWU\ ILFWLRQ LV D FRPSDVVLRQDWH UHVSRQVH WR
WKH KDUGVKLSV WKDW VXUHO\ ZRXOG KDYH EHIDOOHQ 5RVDOHV LI ,16
UHSUHVHQWDWLYHV KDGSUHYHQWHGKLPDQG RWKHU0DULHO&XEDQV IURPEULQJLQJ
WKHLU ERDWV DVKRUH� DV WKH JRYHUQPHQW XQTXHVWLRQDEO\ KDG WKH ULJKW WR GR�
,Q RWKHU ZRUGV� WKH 8QLWHG 6WDWHV ODZIXOO\ FRXOG KDYH IRUFHG 5RVDOHV DQG
WKH RWKHU 0DULHO &XEDQV WR UHPDLQ DW VHD� ZKHUH WKH\ DOPRVW FHUWDLQO\
ZRXOG KDYH GLHG IURP GURZQLQJ� GHK\GUDWLRQ RU VWDUYDWLRQ� ,QVWHDG� WKH
JRYHUQPHQW DOORZHG 5RVDOHV DQG WKH RWKHUV WR FRPH DVKRUH� XQGHU WKH
HQWU\ ILFWLRQ� ZKLFK WUHDWV WKH0DULHO &XEDQV DV LI WKH\ DUH VWLOO DW VHD� DQG
RXWVLGH RI 8�6� WHUULWRU\� IRU LPPLJUDWLRQ SXUSRVHV�
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,Q*LVEHUW� WKH )LIWK &LUFXLW H[SUHVVO\ UHMHFWHG WKH SRVLWLRQ WDNHQ E\

WKH PDMRULW\ KHUHLQ WKDW WKH LQGHILQLWH GHWHQWLRQ RI 0DULHO &XEDQV
FRQVWLWXWHV SXQLVKPHQW ZLWKRXW D WULDO LQ YLRODWLRQ RI WKHLU VXEVWDQWLYH GXH
SURFHVV ULJKWV� *LVEHUW� ��� )��G DW ����������

�
:KHQ HQJDJLQJ LQ D VXEVWDQWLYH GXH SURFHVV DQDO\VLV� D FRXUW PXVW

EHJLQ ZLWK ³D FDUHIXO GHVFULSWLRQ RI WKH DVVHUWHG ULJKW�´ 5HQR Y� )ORUHV�
��� 8�6� ���� ��� ������� ,Q WKH SUHVHQW FDVH� 5RVDOHV GRHV QRW GLVSXWH
WKH $WWRUQH\ *HQHUDO¶V SRZHU WR H[FOXGH KLP RU WR GHWDLQ KLP IRU D
UHDVRQDEOH WLPH WR HIIHFW KLV UHWXUQ WR &XED� 5DWKHU� KH FODLPV WKDW�
EHFDXVH &XED UHIXVHV WR DFFHSW KLP� KLV GHWHQWLRQ LV LQGHILQLWH� DQG
SRVVLEO\ SHUPDQHQW� WKXV FRQVWLWXWLQJ SXQLVKPHQW ZLWKRXW D WULDO� 5RVDOHV
FRQWHQGV� DQG WKH PDMRULW\ DJUHHV� WKDW KH KDV D OLEHUW\ LQWHUHVW LQ EHLQJ
IUHH IURP WKLV W\SH RI GHWHQWLRQ� ,I KLV KDEHDV SHWLWLRQ LV JUDQWHG� KRZHYHU�
KH ZLOO EH DZDUGHG WKH YHU\ ULJKW WKDW WKH JRYHUQPHQW ODZIXOO\ GHQLHG WR
KLP DV D UHVXOW RI KLV H[FOXVLRQ� QDPHO\ WKH ULJKW WR EH DW ODUJH LQ WKH
8QLWHG 6WDWHV� $OWKRXJK 5RVDOHV FKDUDFWHUL]HV KLV UHTXHVW DV RQH WR EH
UHOHDVHG IURP LQFDUFHUDWLRQ� WKH UHOLHI WKDW KH VHHNV LV LQGLVWLQJXLVKDEOH
IURP D UHTXHVW WR EH DGPLWWHG LQWR WKLV FRXQWU\ XQWLO KLV UHWXUQ WR &XED FDQ
EH DUUDQJHG� $V VHW IRUWK PRUH IXOO\� VXSUD� 5RVDOHV KDV QR FRQVWLWXWLRQDO
ULJKW WR EH UHOHDVHG LQWR WKLV FRXQWU\� DQG WKH JRYHUQPHQW KDV DQ DEVROXWH
ULJKW WR HQVXUH KLV H[FOXVLRQ�
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%HIRUH H[DPLQLQJ WKH FRQVWLWXWLRQDO LVVXH� WKH PDMRULW\ UHVROYHV

VHYHUDO RWKHU LVVXHV� )LUVW� WKH PDMRULW\ FRQFOXGHV WKDW WKH GLVWULFW FRXUW
SRVVHVVHG MXULVGLFWLRQ WR KHDU 5RVDOHV¶V FODLP DQG WKDW WKLV FRXUW KDV
MXULVGLFWLRQ WR KHDU KLV DSSHDO� 6HFRQG� WKH PDMRULW\ ILQGV WKDW 5RVDOHV¶V
DSSHDO KDV QRW EHHQ UHQGHUHG PRRW E\ YLUWXH RI WKH ,16 LVVXLQJ D 1RWLFH
RI 5HOHDVDELOLW\� 7KLUG� WKH PDMRULW\ FRQFOXGHV WKDW WKH $WWRUQH\ *HQHUDO
DQG WKH ,16 GR SRVVHVV WKH VWDWXWRU\ DXWKRULW\ WR GHWDLQ 5RVDOHV
LQGHILQLWHO\� , DJUHH ZLWK HDFK RI WKHVH FRQFOXVLRQV IRU WKH UHDVRQV VHW
IRUWK E\ WKH PDMRULW\�
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,PPLJUDWLRQ SDUROH DGRSWV WKH ILFWLRQ WKDW 5RVDOHV KDV QHYHU HQWHUHG

WKLV FRXQWU\� 6HH 9DUJDV Y� 6ZDQ� ��� )��G ����� ���� ��WK &LU�������
'HVSLWH KLV SDUROH DQG SK\VLFDO SUHVHQFHZLWKLQ WKH8QLWHG 6WDWHV� WKH ,16
WUHDWV 5RVDOHV DV WKRXJK KH KDV QRW EHHQ DGPLWWHG LQWR WKLV FRXQWU\� DQG�
OHJDOO\� KH UHPDLQV DW ³WKH WKUHVKROG RI LQLWLDO HQWU\�´ 6KDXJKQHVV\ Y�

8QLWHG 6WDWHV H[ UHO� 0H]HL� ��� 8�6� ���� ��� ������� 7KHUHIRUH� KH
³VWDQGV RQ D GLIIHUHQW IRRWLQJ´ WKDQ DQ DOLHQ ZKR KDV DOUHDG\ SDVVHG
WKURXJK WKLV QDWLRQ¶V JDWHV� ,G�
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0H]HL ZDV ERUQ LQ *LEUDOWDU DQG OLYHG LQ WKH 8QLWHG 6WDWHV IURP

���� WR ����� 6HH 0H]HL� ��� 8�6� DW ���� ,Q ����� KH ZHQW WR 5RPDQLD
WR YLVLW KLV G\LQJ PRWKHU� +H ZDV GHQLHG HQWU\ WR 5RPDQLD� DQG UHPDLQHG
LQ +XQJDU\ IRU �� PRQWKV EHIRUH UHWXUQLQJ WR WKH 8QLWHG 6WDWHV ZLWK D
TXRWD LPPLJUDWLRQ YLVD LVVXHG E\ WKLV FRXQWU\� 2Q )HEUXDU\ �� ���� KH
ZDV GHHPHG H[FOXGDEOH E\ DQ LPPLJUDWLRQ RIILFHU DW (OOLV ,VODQG RQ WKH
JURXQG WKDW KLV HQWU\ ZRXOG SUHMXGLFH WKH SXEOLF LQWHUHVW EHFDXVH KH ZDV
D VHFXULW\ WKUHDW�
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7KH 3DVVSRUW $FW ZDV DPHQGHG LQ ���� E\ DQ DFW RI &RQJUHVV

SXUVXDQW WR D QDWLRQDO HPHUJHQF\ GHFODUHG E\ WKH 3UHVLGHQW RQ 0D\ ���
���� DQG ZKLFK FRQWLQXHG LQ HIIHFW LQ ����� 7KH DPHQGPHQWV WR WKH $FW
JDYH WKH$WWRUQH\*HQHUDO DXWKRULW\ WR H[FOXGH DOLHQVZKRVH ³HQWU\ZRXOG
EH SUHMXGLFLDO WR WKH 8QLWHG 6WDWHV�´ 6HH .QDXII� ��� 8�6� DW ������
�FLWLQJ $FW RI -XQH ��� ����� F� ���� �� 6WDW� ���� DPHQGLQJ � � RI WKH $FW
RI 0D\ ��� ����� F� ��� �� 6WDW� ���� FRGLILHG DW �� 8�6�&� � ���
�UHSHDOHG �������
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$OWKRXJK WKH GLVVHQW FODLPV WKDW RXU UHDVRQLQJ ZLOO XQGHUPLQH WKLV

QDWLRQ¶V DELOLW\ WR HQIRUFH LWV LPPLJUDWLRQ ODZV E\ HQFRXUDJLQJ IRUHLJQ
FRXQWULHV WR VHQG WKHLU XQGHVLUDEOH FLWL]HQV WR RXU VKRUHV� VHH LQIUD S� ���
ZH EHOLHYH WKH GLVVHQW¶V FRQWHQWLRQ LV EHOLHG E\ FRPPRQ VHQVH� %\ YLUWXH
RI WKH IDFW WKDW D QDWLRQ KDV FDVW RXW FHUWDLQ RI LWV FLWL]HQV ² DV LQ WKH
0DULHO ERDWOLIW ² ZH FDQ UHDVRQDEO\ FRQFOXGH WKDW VXFK D QDWLRQ LV
XQOLNHO\ WR EH LQIOXHQFHG E\ WKH SRVVLELOLW\ WKDW RQH GD\ LWV FLWL]HQV PLJKW
EH SDUROHG LQWR WKLV FRXQWU\� UDWKHU WKDQ VSHQGLQJ WKHLU UHPDLQLQJ GD\V
ORFNHG XS LQ $PHULFDQ GHWHQWLRQ FHQWHUV�

��
%HFDXVH ZH ILQG WKDW SHWLWLRQHU¶V VXEVWDQWLYH GXH SURFHVV ULJKWV

ZHUH YLRODWHG� ZH GR QRW UHDFK KLV SURFHGXUDO GXH SURFHVV FODLPV�
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7KH 6XSUHPH &RXUW LQ 0H]HL VSHFLILFDOO\ QRWHG WKDW 0H]HL¶V

VWDWHOHVV FRQGLWLRQ ZDV GXH WR WKH IDFW WKDW KH ³OHIW WKH 8QLWHG 6WDWHV DQG
UHPDLQHG EHKLQG WKH ,URQ&XUWDLQ IRU ��PRQWKV�´ 0H]HL� ���8�6� DW ����
,Q KLV GLVVHQW� -XVWLFH -DFNVRQ FULWLFL]HG WKH PDMRULW\ IRU VXFFXPELQJ WR
WKH JRYHUQPHQW¶V IHDU RI &RPPXQLVW ³LQILOWUDWLRQ�´ +H VWDWHG� ³>0@\
DSSUHKHQVLRQV DERXW WKH VHFXULW\ RI RXU IRUP RI JRYHUQPHQW DUH DERXW
HTXDOO\ DURXVHG E\ WKRVH ZKR UHIXVH WR UHFRJQL]H WKH GDQJHUV RI
&RPPXQLVP DQG WKRVH ZKR ZLOO QRW VHH GDQJHU LQ DQ\WKLQJ HOVH�´ ,G� DW
��� �-DFNVRQ� -�� GLVVHQWLQJ�� +H FRQFOXGHG E\ REVHUYLQJ WKDW LW LV

³LQFRQFHLYDEOH´ WKDW D ³PHDVXUH RI VLPSOH MXVWLFH DQG IDLU GHDOLQJ�´

QDPHO\ D ³IDLU KHDULQJZLWK IDLU QRWLFH RI WKH FKDUJHV�´ ZRXOG ³PHQDFH WKH

VHFXULW\ RI WKLV FRXQWU\� 1R RQH FDQ PDNH PH EHOLHYH WKDW ZH DUH WKDW IDU

JRQH�´ ,G� DW ����

��
0RUHRYHU� 0H]HL KDV EHHQ VHYHUHO\ FULWLFL]HG IRU HVWDEOLVKLQJ D

³SUHSRVWHURXV´ OHYHO RI GHIHUHQFH WR &RQJUHVV¶V DXWKRUL]DWLRQ RI GXH

SURFHVV SURFHGXUHV IRU DOLHQV� 6HH +HQU\ +DUW� 7KH 3RZHU RI &RQJUHVV
WR /LPLW WKH -XULVGLFWLRQ RI )HGHUDO &RXUWV� $Q ([HUFLVH LQ 'LDOHFWLF� ��
+$59� /� 5(9� ����� ���� �������

��
,QGHHG� SULRU WR WKRVH 6XSUHPH &RXUW FDVHV LQ WKH ����V DOORZLQJ

LQGHILQLWH GHWHQWLRQ� FRXUWV UHIXVHG WR SHUPLW WKH LQGHILQLWH GHWHQWLRQ RI
DOLHQV� $V RQH FRXUW KHOG�

7KH ULJKW WR DUUHVW DQG KROG RU LPSULVRQ DQ DOLHQ LV QRWKLQJ EXW
D QHFHVVDU\ LQFLGHQW RI WKH ULJKW WR H[FOXGH RU GHSRUW� 7KHUH LV
QR SRZHU LQ WKLV FRXUW RU LQ DQ\ RWKHU WULEXQDO LQ WKLV FRXQWU\ WR
KROG LQGHILQLWHO\ DQ\ VDQH FLWL]HQ RU DOLHQ LQ LPSULVRQPHQW�
H[FHSW DV D SXQLVKPHQW IRU FULPH� 6ODYHU\ ZDV DEROLVKHG E\ WKH
7KLUWHHQWK $PHQGPHQW� ,W LV HOHPHQWDU\ WKDW GHSRUWDWLRQ RU
H[FOXVLRQ SURFHHGLQJV DUH QRW SXQLVKPHQW IRU FULPH� � � �
>3HWLWLRQHU@ LV HQWLWOHG WR EH GHSRUWHG� RU WR KDYH KLV IUHHGRP�

%RQGHU Y� -RKQVRQ� � )��G ���� ��� �'� 0DVV� ������ VHH DOVR &DUDQLFD
Y� 1DJOH� �� )��G ���� ��� ��WK &LU� ����� �KROGLQJ WKDW JRYHUQPHQW PXVW
UHOHDVH DOLHQ LI JRYHUQPHQW IDLOV WR H[HFXWH RUGHU RI GHSRUWDWLRQ ³ZLWKLQ
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D UHDVRQDEOH WLPH´��
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2WKHU FLUFXLWV KDYH QRWHG WKDW H[FOXGDEOH DOLHQV SRVVHVV VRPH IRUP

RI GXH SURFHVV ULJKWV� 6HH� H�J�� &KL 7KRQ 1JR� ��� )��G DW ��� �³(YHQ

DQ H[FOXGDEOH DOLHQ LV D µSHUVRQ¶ IRU SXUSRVHV RI WKH )LIWK $PHQGPHQW

DQG LV WKXV HQWLWOHG WR VXEVWDQWLYH GXH SURFHVV�´�� =DGY\GDV� ��� )��G DW

��� �³([FOXGDEOH DOLHQV DUH SHUVRQV� HQWLWOHG WR VRPH GXH SURFHVV� DQG

RWKHU� FRQVWLWXWLRQDO SURWHFWLRQV�´�� /\QFK� ��� )��G DW ���� �KROGLQJ WKDW
³HYHQ H[FOXGDEOH DOLHQV DUH HQWLWOHG WR WKH SURWHFWLRQ RI WKH GXH SURFHVV

FODXVH ZKLOH WKH\ DUH SK\VLFDOO\ LQ WKH 8QLWHG 6WDWHV´��
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6HYHUDO GLVWULFW FRXUWV KDYH UHDFKHG WKH VDPH FRQVWLWXWLRQDO

FRQFOXVLRQ ZLWK UHJDUG WR GHSRUWDEOH DOLHQV� 6HH .D\ Y� 5HQR� �� )� 6XSS�
�G ���� ��� �0�'� 3HQQ� ������ /H Y� *UHHQH� �� )� 6XSS� �G ����� ����
�'� &ROR� ������ 9R Y� *UHHQH� �� )� 6XSS� �G ����� ���� �'� &ROR�

������ 7DP Y� ,16� �� )� 6XSS� �G ����� ���� �(�'� &DO� ����� �³$W

VRPH SRLQW� LQGHILQLWH GHWHQWLRQ RI D GHSRUWDEOH DOLHQ FDXVHG E\ DQ

XQHQIRUFHDEOH ,16 RUGHU PXVW LQWHUVHFW ZLWK WKH &RQVWLWXWLRQ´��

+HUPDQRZVNL Y� )DUTXKDUVRQ� �� )� 6XSS� �G ���� ��� �'� 5�,� �����

�GHWHQWLRQ IRU RYHU WZHQW\�HLJKW PRQWKV ZLWK WKH SURPLVH RI FRQWLQXHG
LPSULVRQPHQW IRU WKH UHVW RI KLV OLIH HYHQ WKRXJK DOLHQ¶V FRXQWU\ KDV
UHIXVHG WR DOORZ GHSRUWDWLRQ FRQVWLWXWHV JRYHUQPHQWDO FRQGXFW WKDW
³VKRFNV WKH FRQVFLHQFH´ LQ YLRODWLRQ RI WKH )LIWK $PHQGPHQW��
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$OWKRXJK WKH GLVVHQW VWDWHV WKDW H[FOXGDEOH DOLHQV ³ZLOO QRW RU

FDQQRW JR HOVHZKHUH�´ VHH LQIUD S� �� �HPSKDVLV DGGHG�� ZH WKLQN LW
LPSRUWDQW WR QRWH WKDW LW KDV QHYHU EHHQ VXJJHVWHG WR WKLV FRXUW WKDW
5RVDOHV KDV KDG WKH RSSRUWXQLW\ WR EH UHOHDVHG WR DQ\ WKLUG FRXQWU\� 7KH
GLVVHQW IXUWKHU VWDWHV� VHH LQIUD QRWH ��� WKDW ³5RVDOHV¶V KDEHDV SHWLWLRQ
GRHV QRW VXJJHVW WKDW KH RU KLV UHODWLYHV� ZKR DUH OLYLQJ LQ )ORULGD� KDYH
DUUDQJHG IRU KLP WR OHDYH WKH 8QLWHG 6WDWHV� ,QVWHDG� KH ZDQWV WR EH
UHOHDVHG LQWR WKLV FRXQWU\�´ :H VHULRXVO\ TXHVWLRQ KRZ DQ DOLHQ ZKR LV LQ
SULVRQ DQG XQUHSUHVHQWHG E\ FRXQVHO FRXOG HYHU ³DUUDQJH´ WR OHDYH WKLV
FRXQWU\� PXFK OHVV ZKHWKHU WKHUH LV DQ\ HYLGHQFH LQ WKH UHFRUG WKDW DQ\
RWKHU FRXQWU\ ZLOO DFFHSW 5RVDOHV�
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:H QRWH WKDW WKH 6XSUHPH &RXUW GHFLGHG 0H]HL EHIRUH GHFLGLQJ D

OLQH RI FDVHV WKDW H[SDQGHG XSRQ LWV FRQFHSWLRQV RI VXEVWDQWLYH GXH
SURFHVV� DV ZHOO DV FDVHV WKDW GHYHORSHG D IUDPHZRUN IRU DQDO\]LQJ
ZKHWKHU FLYLO RU UHJXODWRU\ FRQILQHPHQW ULVHV WR WKH OHYHO RI FULPLQDO
³SXQLVKPHQW´ DQG WKXV YLRODWHV D GHWDLQHH¶V VXEVWDQWLYH GXH SURFHVV
ULJKWV�
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