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&RPSDUH� H�J�� <RXQJ Y� $PHULFDQ 0LQL 7KHDWUHV� ��� 8�6� ��

������� ZKLFK GHFOLQHG WR LQYDOLGDWH RUGLQDQFHV UHVWULFWLQJ WKH H[KLELWLRQ
RI VH[XDOO\ H[SOLFLW PRYLHV RQ IDFLDO YDJXHQHVV JURXQGV EHFDXVH WKH
RUGLQDQFHVZHUH ³XQTXHVWLRQDEO\ DSSOLFDEOH´ WR WKH FODLPDQW¶V VSHHFK DQG
WKH &RXUW ZDV ³QRW SHUVXDGHG´ WKDW WKH ³RUGLQDQFHV >ZRXOG@ KDYH D
VLJQLILFDQW >FKLOOLQJ@ HIIHFW RQ WKH H[KLELWLRQ RI ILOPV SURWHFWHG E\ WKH
)LUVW $PHQGPHQW´�� ZLWK .ROHQGHU Y� /DZVRQ� ��� 8�6� ��� �������
ZKHUH WKH 6XSUHPH &RXUW LQYDOLGDWHG DV YDJXH RQ LWV IDFH D VWDWXWH
UHTXLULQJ ³SHUVRQV ZKR ORLWHU RU ZDQGHU RQ WKH VWUHHWV WR SURYLGH µD
FUHGLEOH DQG UHOLDEOH¶ LGHQWLILFDWLRQ DQG WR DFFRXQW IRU WKHLU SUHVHQFH
ZKHQ UHTXHVWHG E\ D SHDFH RIILFHU�´ EHFDXVH WKH ODZ ³>UHDFKHG@ D
VXEVWDQWLDO DPRXQW RI >SURWHFWHG ILUVW DPHQGPHQW@ FRQGXFW�´ HYHQ WKRXJK
LW ZDV QRW ³YDJXH LQ DOO RI LWV DSSOLFDWLRQV�´
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$OWKRXJK QRW SHUWLQHQW WR D KDEHDV UHYLHZ� LW LV QRQHWKHOHVV

QRWHZRUWK\ WKDW WKLV &RXUW¶V SUHFHGHQW RQ WKLV LVVXH LV DOVR LQFRQVLVWHQW�
&RPSDUH� H�J�� %HOOH0DHU +DUERU Y� &KDUWHU 7RZQVKLS RI +DUULVRQ� ���
)��G ���� ��� ��WK &LU� ����� �³+RZHYHU� HYHQ LQ FDVHV QRW LQYROYLQJ
)LUVW $PHQGPHQW ULJKWV� ZH KDYH UHFRJQL]HG WKDW FRXUWV PD\ HQJDJH LQ D
IDFLDO DQDO\VLV ZKHUH WKH HQDFWPHQW LPSRVHV FULPLQDO VDQFWLRQV�´��
:RPHQ¶V0HGLFDO3URIHVVLRQDO&RUS� Y� 9RLQRYLFK� ��� )��G ���� ������
��WK &LU� ����� �KROGLQJ WKDW WKDW 6DOHUQR LV QRW DSSOLFDEOH WR IDFLDO
FKDOOHQJHV WR DERUWLRQ UHJXODWLRQV�� 6SULQJILHOG $UPRU\� ,QF� Y� &LW\ RI
&ROXPEXV� �� )��G ���� ������ ��WK &LU� ����� �UHMHFWLQJ WKH GLVWULFW
FRXUW¶V ³DV�DSSOLHG´ DQDO\VLV EHFDXVH VWDWXWH FRQWDLQHG FULPLQDO SHQDOWLHV�
KROGLQJ WKDW WKH VWDWXWH DW LVVXH ZDV QRW XQFRQVWLWXWLRQDOO\ YDJXH RQ LWV
IDFH�� ZLWK $PHONLQ Y� 0F&OXUH� ��� )��G ���� ��� ��WK &LU� �����
�VWDWLQJ WKDW IDFLDO FKDOOHQJHV DUH QRUPDOO\ UHMHFWHG EHFDXVH D SHUVRQ WR
ZKRP WKH VWDWXWH PD\ EH FRQVWLWXWLRQDOO\ DSSOLHG PD\ QRW FKDOOHQJH WKH
VWDWXWH RQ EHKDOI RI WKLUG SDUWLHV� FLWLQJ 6DOHUQR�� 9RLQRYLFK� ��� )��G DW
��� �%RJJV� -�� GLVVHQWLQJ� �³WKH 6DOHUQR &RXUW UHVWHG LWV KROGLQJ RQ WKH
ORQJ�UHFRJQL]HG SURSRVLWLRQ WKDW� H[FHSW LQ WKH )LUVW $PHQGPHQW FRQWH[W�
IDFLDO FKDOOHQJHV WR VWDWXWHV DUH GLVIDYRUHG´�� 8QLWHG 6WDWHV Y� $YDQW� ���
)��G ���� ��� ��WK &LU� ����� �KROGLQJ WKDW YDJXHQHVV FKDOOHQJH WR D
FULPLQDO VWDWXWH QRW LQYROYLQJ )LUVW $PHQGPHQW ULJKWV LV OLPLWHG WR WKH
IDFWV RI WKH FDVH DW KDQG��

)XUWKHUPRUH� VFKRODUO\ FRPPHQW RQ WKH VXEMHFW GLVFXVVHV WKH GHEDWH
ERWK ZLWKLQ WKH 6XSUHPH &RXUW DQG DPRQJ VFKRODUV RYHU ZKHQ OLWLJDQWV
VKRXOG EH DEOH WR PRXQW IDFLDO FKDOOHQJHV� 6HH� H�J�� 5LFKDUG +� )DOORQ�
-U�� $V�$SSOLHG DQG )DFLDO &KDOOHQJHV DQG 7KLUG�3DUW\ 6WDQGLQJ� ���
+DUY� /� 5HY� ���� �������
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WKHLU IDFLDO FKDOOHQJH�� 6LQFH ZH� OLNH WKH ,OOLQRLV 6XSUHPH
&RXUW� FRQFOXGH WKDW YDJXHQHVV SHUPHDWHV WKH RUGLQDQFH� D
IDFLDO FKDOOHQJH LV DSSURSULDWH� :H QHHG QRW� KRZHYHU� UHVROYH
WKH YLDELOLW\ RI 6DOHUQR¶V GLFWXP� EHFDXVH WKLV FDVH FRPHV WR XV
IURP D VWDWH ± QRW D IHGHUDO ± FRXUW� :KHQ DVVHUWLQJ D IDFLDO
FKDOOHQJH� D SDUW\ VHHNV WR YLQGLFDWH QRW RQO\ KLV RZQ ULJKWV� EXW
WKRVH RI RWKHUV ZKR PD\ DOVR EH DGYHUVHO\ LPSDFWHG E\ WKH
VWDWXWH LQ TXHVWLRQ� ,Q WKLV VHQVH� WKH WKUHVKROG IRU IDFLDO
FKDOOHQJHV LV D VSHFLHV RI WKLUG SDUW\ �MXV WHUWLL� VWDQGLQJ� ZKLFK
ZH KDYH UHFRJQL]HG DV D SUXGHQWLDO GRFWULQH DQG QRW RQH
PDQGDWHG E\ $UWLFOH ,,, RI WKH &RQVWLWXWLRQ� 6HH 6HFUHWDU\ RI
6WDWH RI 0G� Y� -RVHSK +� 0XQVRQ &R�� ��� 8�6� ���� ��� � � �
������� :KHQ D VWDWH FRXUW KDV UHDFKHG WKH PHULWV RI D
FRQVWLWXWLRQDO FODLP� ³LQYRNLQJ SUXGHQWLDO OLPLWDWLRQV RQ >WKH
UHVSRQGHQW¶V@ DVVHUWLRQ RI MXV WHUWLL ZRXOG VHUYH QR IXQFWLRQDO
SXUSRVH�´ &LW\ RI 5HYHUH Y� 0DVVDFKXVHWWV *HQ� +RVSLWDO� ���
8�6� ���� ��� � � � ������ �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG��
:KHWKHU RU QRW LW ZRXOG EH DSSURSULDWH IRU IHGHUDO FRXUWV WR
DSSO\ WKH 6DOHUQR VWDQGDUG LQ VRPH FDVHV ± D SURSRVLWLRQ ZKLFK
LV GRXEWIXO ± VWDWH FRXUWV QHHG QRW DSSO\ SUXGHQWLDO QRWLRQV RI
VWDQGLQJ FUHDWHG E\ WKLV &RXUW� 6HH $6$5&2 ,QF� Y� .DGLVK� ���
8�6� ���� ��� ������� -867,&( 6&$/,$¶6 DVVXPSWLRQ WKDW
VWDWH FRXUWV PXVW DSSO\ WKH UHVWULFWLYH 6DOHUQR WHVW LV LQFRUUHFW
DV DPDWWHU RI ODZ�PRUHRYHU LW FRQWUDGLFWV ³HVVHQWLDO SULQFLSOHV
RI IHGHUDOLVP�´ 6HH 'RUI� )DFLDO &KDOOHQJHV WR 6WDWH DQG
)HGHUDO 6WDWXWHV� �� 6WDQ� /� 5HY� ���� ��� ������ �HPSKDVLV
DGGHG��
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6HH 6WDOH\� ��� )� 6XSS� �G DW ��� �FLWLQJ� LQWHU DOLD� %URDGULFN Y�

2NODKRPD� ��� 8�6� ���� ������ ��������

�
6HH LG� �FRPSDULQJ� LQWHU DOLD� &KLFDJR Y�0RUDOHV� ���8�6� ��� ���

�� ������ �6FDOLD� -�� GLVVHQWLQJ� ZLWK 0RUDOHV� ��� 8�6� DW �� �6WHYHQV�
-�� SOXUDOLW\� DQG 2¶&RQQRU -�� FRQFXUULQJ���
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$V RQH FRPPHQWDWRU KDV REVHUYHG�

,I 6DOHUQR UHDOO\ VHW IRUWK WKH JRYHUQLQJ VWDQGDUG� KRZHYHU�
OLWLJDQWV ZRXOG UDUHO\ EULQJ IDFLDO FKDOOHQJHV� ,Q DQ DV�DSSOLHG
FKDOOHQJH� LI WKH VWDWXWH LQ TXHVWLRQ FDQQRW EH FRQVWLWXWLRQDOO\
DSSOLHG WR WKH OLWLJDQW� WKHQ VKH ZLOO SUHYDLO ZLWKRXW KDYLQJ WR
VKRZ WKDW QR VHW RI FLUFXPVWDQFHV H[LVWV XQGHU ZKLFK WKH VWDWXWH
FRXOG EH FRQVWLWXWLRQDOO\ DSSOLHG WR VRPHRQH HOVH� 2Q WKH RWKHU
KDQG� LI WKH OLWLJDQW ORVHV KHU DV�DSSOLHG FKDOOHQJH� VKH ZLOO DOVR
ORVH KHU IDFLDO FKDOOHQJH XQGHU 6DOHUQR EHFDXVH WKH VWDWXWH LV
FRQVWLWXWLRQDO LQ DW OHDVW RQH FLUFXPVWDQFH� ,Q VKRUW� D OLWLJDQW
FDQ SUHYDLO RQ D IDFLDO FKDOOHQJH RQO\ LI VKH FDQ DOVR SUHYDLO RQ
DQ DV�DSSOLHG FKDOOHQJH� DQG HYHQ WKHQ VKH PD\ ORVH WKH IDFLDO
FKDOOHQJH� 8QGHU 6DOHUQR� D OLWLJDQW EULQJLQJ D IDFLDO UDWKHU WKDQ
DQ DV�DSSOLHG FKDOOHQJH JDLQV QRWKLQJ�

'RUI� )DFLDO &KDOOHQJHV WR 6WDWH DQG )HGHUDO 6WDWXWHV� �� 6WDQ� /�5HY�
���� ��� �-DQXDU\ ������

��
)RRWQRWH �� SURYLGHV�

7KH EXUGHQ RI WKH ILUVW SRUWLRQ RI -XVWLFH¶ 6&$/,$¶V GLVVHQW LV
YLUWXDOO\ D IDFLDO FKDOOHQJH WR WKH IDFLDO FKDOOHQJH GRFWULQH� � � �
+H ILUVW ODXGV WKH ³FODULW\ RI RXU JHQHUDO MXULVSUXGHQFH´ LQ WKH
PHWKRG RI RXU DVVHVVLQJ IDFLDO FKDOOHQJHV DQG WKHQ VWDWHV WKH
FOHDU LPSRUW RI RXU FDVHV LV WKDW� LQ RUGHU WR PRXQW D VXFFHVVIXO
IDFLDO FKDOOHQJH� D SODLQWLII PXVW ³HVWDEOLVK WKDW QR VHW RI
FLUFXPVWDQFHV H[LVWV XQGHU ZKLFK WKH $FW ZRXOG EH YDOLG�´ � � �
8QLWHG 6WDWHV Y� 6DOHUQR� ��� 8�6� ���� ��� � � � ������� 7R WKH
H[WHQW ZH KDYH FRQVLVWHQWO\ DUWLFXODWHG D FOHDU VWDQGDUG IRU
IDFLDO FKDOOHQJHV� LW LV QRW WKH 6DOHUQR IRUPXODWLRQ� ZKLFK KDV
QHYHU EHHQ WKH GHFLVLYH IDFWRU LQ DQ\ GHFLVLRQ RI WKLV &RXUW�
LQFOXGLQJ 6DOHUQR LWVHOI �HYHQ WKRXJK WKH GHIHQGDQWV LQ WKDW FDVH
GLG QRW FODLP WKDW WKH VWDWXWH ZDV XQFRQVWLWXWLRQDO DV DSSOLHG WR
WKHP� VHH LG� DW ���� Q��� � � � WKH &RXUW QHYHUWKHOHVV HQWHUWDLQHG
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7KH :KLWH FRXUW GLG QRW FLWH 6DOHUQR� ,W LV FOHDU� KRZHYHU� WKDW LW

DSSOLHG WKH SULQFLSOH RI 6DOHUQR� ,Q LWV GLVFXVVLRQ RI WKH YRLG�IRU�
YDJXHQHVV GRFWULQH� WKH :KLWH FRXUW VWDWHG LQ SHUWLQHQW SDUW� ³µ,Q
GHWHUPLQLQJ WKH VXIILFLHQF\ RI WKH QRWLFH D VWDWXWH PXVW RI QHFHVVLW\ EH
H[DPLQHG LQ WKH OLJKW RI WKH FRQGXFW ZLWK ZKLFK D GHIHQGDQW LV FKDUJHG�¶´
,G� �TXRWLQJ 8QLWHG 6WDWHV Y� 1DWLRQDO 'DLU\ 3URGV� &RUS�� ��� 8�6� ���
�� �������� 7KXV� LQ FRQGXFWLQJ D IDFLDO DQDO\VLV RI YDJXHQHVV JURXQGV
XQGHU GXH SURFHVV� WKH :KLWH FRXUW QHFHVVDULO\ WRRN LQWR DFFRXQW WKH
GHIHQGDQW¶V FRQGXFW� 6HH DOVR LG� �³$SSO\LQJ WKH ODZ WR WKH IDFWV RI WKLV
FDVH� ZH EHOLHYH WKDW WKH VWDONLQJ VWDWXWHV SURYLGH IDLU QRWLFH RI WKH
SURKLELWHG FRQGXFW�´� $V -XVWLFH 6FDOLD QRWHG LQ KLV GLVVHQW LQ 0RUDOHV�
WKH 6DOHUQR SULQFLSOH GLG QRW RULJLQDWH WKHUH� ³EXW KDV EHHQ H[SUHVVHG LQ
D OLQH RI SULRU RSLQLRQV�´ FLWLQJ� LQWHU DOLD� 1DWLRQDO 'DLU\ 3URGV� 6HH
0RUDOHV� ��� 8�6� DW ����� �6FDOLD� -�� GLVVHQWLQJ��
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7KH 6WRQH &RXUW H[SODLQHG�

5HVRUW WR KDEHDV FRUSXV� HVSHFLDOO\ IRU SXUSRVHV RWKHU WKDQ
WR DVVXUH WKDW QR LQQRFHQW SHUVRQ VXIIHUV DQ XQFRQVWLWXWLRQDO ORVV
RI OLEHUW\� UHVXOWV LQ VHULRXV LQWUXVLRQV RQ YDOXHV LPSRUWDQW WR RXU
V\VWHP RI JRYHUQPHQW� 7KH\ LQFOXGH ³�L� WKH PRVW HIIHFWLYH
XWLOL]DWLRQ RI OLPLWHG MXGLFLDO UHVRXUFHV� �LL� WKH QHFHVVLW\ RI
ILQDOLW\ LQ FULPLQDO WULDOV� �LLL� WKH PLQLPL]DWLRQ RI IULFWLRQ
EHWZHHQ RXU IHGHUDO DQG VWDWH V\VWHPV RI MXVWLFH� DQG �LY� WKH
PDLQWHQDQFH RI WKH FRQVWLWXWLRQDO EDODQFH XSRQ ZKLFK WKH
GRFWULQH RI IHGHUDOLVP LV IRXQGHG�´

6WRQH Y� 3RZHOO� ��� 8�6� ���� ��� Q��� ������ �TXRWLQJ 6FKQHFNORWK Y�
%XVWDPRQWH� ��� 8�6� ���� ��� ������ �3RZHOO� -�� FRQFXUULQJ���
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-XVWLFH)UDQNIXUWHU REVHUYHG WKDW ³HYHQ WKH KLJKHVW 6WDWH FRXUWV KDYH

IDLOHG WR UHFRJQL]H YLRODWLRQV´ RI IHGHUDO FRQVWLWXWLRQDO ULJKWV� %URZQ Y�
$OOHQ� ��� 8�6� ���� ��� ������ �RSLQLRQ E\ -XVWLFH )UDQNIXUWHU�� +H
H[SODLQHG�

7KH XQLTXHQHVV RI KDEHDV FRUSXV LQ WKH SURFHGXUDO DUPRU\
RI RXU ODZ FDQQRW EH WRR RIWHQ HPSKDVL]HG� ,W GLIIHUV IURP DOO
RWKHU UHPHGLHV LQ WKDW LW LV DYDLODEOH WR EULQJ LQWR TXHVWLRQ WKH
OHJDOLW\ RI D SHUVRQ¶V UHVWUDLQW DQG WR UHTXLUH MXVWLILFDWLRQ IRU
VXFK GHWHQWLRQ� 2I FRXUVH WKLV GRHV QRW PHDQ WKDW SULVRQ GRRUV
PD\ UHDGLO\ EH RSHQHG� ,W GRHV PHDQ WKDW H[SODQDWLRQ PD\ EH
H[DFWHG ZK\ WKH\ VKRXOG UHPDLQ FORVHG� ,W LV QRW WKH ERDVWLQJ RI
HPSW\ UKHWRULF WKDW KDV WUHDWHG WKH ZULW RI KDEHDV FRUSXV DV WKH
EDVLF VDIHJXDUG RI IUHHGRP LQ WKH $QJOR�$PHULFDQ ZRUOG� µ7KH
JUHDW ZULW RI KDEHDV FRUSXV KDV EHHQ IRU FHQWXULHV HVWHHPHG WKH
EHVW DQG RQO\ VXIILFLHQW GHIHQVH RI SHUVRQDO IUHHGRP�¶ &KLHI
-XVWLFH &KDVH� ZULWLQJ IRU RXU &RXUW� LQ ([ SDUWH <HUJHU� �:DOO�
��� ��� �� /�(G� ���� ,WV KLVWRU\ DQG IXQFWLRQ LQ RXU OHJDO V\VWHP
DQG WKH XQDYDLODELOLW\ RI WKH ZULW LQ WRWDOLWDULDQ VRFLHWLHV DUH
QDWXUDOO\ HQRXJK UHJDUGHG DV RQHRI WKH GHFLVLYHO\ GLIIHUHQWLDWLQJ
IDFWRUV EHWZHHQ RXU GHPRFUDF\ DQG WRWDOLWDULDQ JRYHUQPHQWV�

,G� DW ���� %XW VHH 6WRQH� ���8�6� DW ��� Q��� �UHMHFWLQJ YLHZ WKDW IHGHUDO
KDEHDV FRUSXV UHYLHZZDV QHFHVVDU\ WR SURWHFW )RXUWK $PHQGPHQW ULJKWV
EHFDXVH VWDWH FRXUWV ZHUH QRW ³IDLU DQG FRPSHWHQW IRUXPV IRU WKH
DGMXGLFDWLRQ RI IHGHUDO FRQVWLWXWLRQDO ULJKWV´��

��
,Q :HVW Y� :ULJKW� ��� 8�6� ��� ������� -XVWLFH 7KRPDV� ZKR

DQQRXQFHG WKH MXGJPHQW RI WKH &RXUW� DUJXHG DJDLQVW GH QRYR UHYLHZ RQ
KDEHDV FRUSXV� 2QO\ &KLHI -XVWLFH 5HKQTXLVW DQG -XVWLFH 6FDOLD MRLQHG
KLP LQ WKLV YLHZ� 7KH FDVH ZDV XOWLPDWHO\ GHFLGHG RQ VXIILFLHQF\ RI
HYLGHQFH JURXQGV� KRZHYHU� 6HH LG� DW ������ �7KRPDV� -� GLVVHQWLQJ�
�DUJXLQJ WKDW ³>E@HIRUH ���� >ZKHQ %URZQ Y� $OOHQ ZDV GHFLGHG@ � � �
>D@EVHQW DQ DOOHJHG MXULVGLFWLRQDO GHIHFW� KDEHDV FRUSXV ZRXOG QRW OLH IRU
D >VWDWH@ SULVRQHU � � � LI KH KDG EHHQ JLYHQ DQ DGHTXDWH RSSRUWXQLW\ WR
REWDLQ IXOO DQG IDLU FRQVLGHUDWLRQ RI KLV IHGHUDO FODLP LQ WKH VWDWH FRXUWV´
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$PLFL &XULDH 3URVHFXWLQJ $WWRUQH\V $VVRFLDWLRQ RI0LFKLJDQ DQG

0LFKLJDQ 'RPHVWLF 9LROHQFH 3UHYHQWLRQ DQG 7UHDWPHQW %RDUG DGYDQFH
WKH VDPH DUJXPHQW�

��
5HVSRQGHQW GRHV QRW FRQWHQG WKDW WKH GLVWULFW FRXUW PLVDSSOLHG WKH

³FRQWUDU\ WR´ SURQJ RI � �����G�����

��
7KH %URDGULFN FRXUW H[SODLQHG WKDW WKH VWDQGLQJ GRFWULQH UHIOHFWV

IXQGDPHQWDO SULQFLSOHV RI FRQVWLWXWLRQDO RUGHU �� WKH SHUVRQDO QDWXUH RI
FRQVWLWXWLRQDO ULJKWV� DQG SUXGHQWLDO OLPLWDWLRQV RQ FRQVWLWXWLRQDO
DGMXGLFDWLRQ� 6HH %URDGULFN Y� 2NODKRPD� ��� 8�6� ���� ������ �������
7KHVH SULQFLSOHV ³UHIOHFW WKH FRQYLFWLRQ WKDW XQGHU RXU FRQVWLWXWLRQDO
V\VWHP FRXUWV DUH QRW URYLQJ FRPPLVVLRQV DVVLJQHG WR SDVV MXGJPHQW RQ
WKH YDOLGLW\ RI WKH 1DWLRQ¶V ODZV�´ ,G� DW �������� 7KH OLPLWHG H[FHSWLRQ
WR WKH VWDQGLQJ UHTXLUHPHQW LV MXVWLILHG E\ ³ZHLJKW\ FRXQWHUYDLOLQJ
SROLFLHV�´ KRZHYHU� ,G� DW ��� �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG��
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�LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG���

��
7KH QRWLRQ WKDW %URZQ Y� $OOHQ� ��� 8�6� ��� ������ UHSUHVHQWV D

IXQGDPHQWDO FKDQJH LQ IHGHUDO KDEHDV FRUSXV UHYLHZ RI VWDWH FULPLQDO
FRQYLFWLRQV KDV DOVR EHHQ WKH VXEMHFW RI D ORQJVWDQGLQJ GHEDWH� 6HH� H�J��
(ULF 0� )UHHGPDQ� %URZQ Y� $OOHQ� 7KH +DEHDV &RUSXV 5HYROXWLRQ 7KDW
:DVQ¶W� �� $OD� /� 5HY� ����� ������� ������ �³%URZQ Y� $OOHQ KDV ORQJ
EHHQ WKH IRFXV RI DQ LQWHQVH FRQWURYHUV\ LQ WKH KLVWRU\ RI KDEHDV FRUSXV�
� � � >6@RPH VFKRODUV ± LQ D YLHZ WKDW VRPH FXUUHQW -XVWLFHV DFFHSW ± DUJXH
WKDW WKH FDVH UHYROXWLRQL]HG WKH DELOLW\ RI WKH IHGHUDO FRXUWV WR H[DPLQH WKH
FRQVWLWXWLRQDOLW\ RI VWDWH FULPLQDO FRQYLFWLRQV� ZKLOH RWKHUV DVVHUW ZLWK
HTXDO IHUYRU WKDW WKH GHFLVLRQ µZRUNHG QR UHYROXWLRQ ZKHQ LW UHFRJQL]HG
WKH FRJQL]DELOLW\ RQ KDEHDV FRUSXV RI DOO IHGHUDO FRQVWLWXWLRQDO FODLPV
SUHVHQWHG E\ VWDWH SULVRQHUV�´� �IRRWQRWHV RPLWWHG�� $ODQ &ODUNH� +DEHDV
&RUSXV� 7KH +LVWRULFDO 'HEDWH� �� 1�<�/� 6FK� -� +XP� 5WV� ���� ���
������� 6HH&KHPHULQVN\� VXSUD� DW ���� VHH DOVR 3DXO0� %DWRU� )LQDOLW\
LQ &ULPLQDO /DZ DQG )HGHUDO +DEHDV &RUSXV IRU 6WDWH 3ULVRQHUV� ��
+DUY� /� 5HY� ���� ���� ��� ������ �DUJXLQJ WKDW IHGHUDO KDEHDV LV D
OLPLWHG UHPHG\� DYDLODEOH RQO\ ZKHQ WKH VWDWH FRXUWV ODFN MXULVGLFWLRQ��
DQG *DU\ 3HOOHU� ,Q 'HIHQVH RI )HGHUDO +DEHDV &RUSXV 5HOLWLJDWLRQ� ��
+DUY� &�5��&�/�/� 5HY� ���� ������� ������ �SRVLWLQJ WKDW WKH IHGHUDO
KDEHDV VWDWXWH LV GHVLJQHG WR DOORZ VWDWH SULVRQHUV D IXOO RSSRUWXQLW\ WR
UHOLWLJDWH WKHLU FRQVWLWXWLRQDO FODLPV LQ IHGHUDO FRXUW��

,Q DQ\ HYHQW� %URZQ KDV EHHQ SDUWLDOO\ DEURJDWHG E\ � �����G� DQG
:LOOLDPV Y� 7D\ORU� ��� 8�6� ��� ������� 6HH 6DOFHGR Y� $UWX]� ��� )�
6XSS� �G ���� ��� 	 Q�� �6�'�1�<� ����� �REVHUYLQJ WKDW ³IROORZLQJ
:LOOLDPV� WKH SRZHU RI D IHGHUDO KDEHDV FRXUW WR JUDQW D VWDWH SULVRQHU¶V
DSSOLFDWLRQ ZLWK UHVSHFW WR FODLPV DGMXGLFDWHG RQ WKH PHULWV LQ VWDWH FRXUW
LV VKDUSO\ FLUFXPVFULEHG� � � � 0RUHRYHU� WKH VWDQGDUG VHW IRUWK LQ:LOOLDPV
DEURJDWHV WKH GH QRYR UHYLHZ WKDW ZDV UHTXLUHG XQGHU %URZQ Y� $OOHQ´��
VHH DOVR %XUNHW Y� $QJHORQH� �� )� 6XSS� �G ���� ������ �(�'�9D� �����
�VWDWLQJ WKDW � �����G���� DEURJDWHV WKH GH QRYR UHYLHZ UHTXLUHG E\
%URZQ� EXW WKDW ³WKH UHYLHZ RI OHJDO FODLPV LV VWLOO GH QRYR LQ WKH VHQVH
WKDW IHGHUDO FRXUWV PXVW LQGHSHQGHQWO\ GHWHUPLQH ZKHWKHU WKH VWDWH FRXUW
GHFLVLRQ LV FRUUHFW XQGHU IHGHUDO ODZ´�� DSSHDO GLVPLVVHG� ��� )��G ����
FHUW� GHQLHG� ��� 6� &W� ���� �������
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7KH :KLWH FRXUW GHILQHG WKH WHUP ³YDJXHQHVV´ LQ WKH IROORZLQJ

PDQQHU�
,W LV D EDVLF WHQHW RI GXH SURFHVV WKDW DQ HQDFWPHQW LV YRLG IRU
YDJXHQHVV LI LWV SURKLELWLRQV DUH QRW FOHDUO\ GHILQHG� 0LFKLJDQ
6WDWH $)/�&,2 Y� &LYLO 6HUYLFH &RPP� �$IWHU 5HPDQG�� � � � ���
1�:��G ��� ������� FLWLQJ *UD\QHG Y� 5RFNIRUG� ��� 8�6� ����
��� � � � ������� 2XU 6XSUHPH &RXUW KDV DGRSWHG WKH IROORZLQJ
VWDQGDUGV IRU HYDOXDWLQJ YDJXHQHVV FKDOOHQJHV�

$ VWDWXWH PD\ EH FKDOOHQJHG IRU YDJXHQHVV RQ WKH
JURXQG WKDW LW
± LV RYHUEURDG� LPSLQJLQJ RQ )LUVW $PHQGPHQW
IUHHGRPV� RU
± GRHV QRW SURYLGH IDLU QRWLFH RI WKH FRQGXFW
SURVFULEHG� RU
± LV VR LQGHILQLWH WKDW LW FRQIHUV XQVWUXFWXUHG DQG
XQOLPLWHG GLVFUHWLRQ RQ WKH WULHU RI IDFW WR GHWHUPLQH
ZKHWKHU DQ RIIHQVH KDV EHHQ FRPPLWWHG�

:KLWH� ��� 1�:��G DW ������ �FLWDWLRQV RPLWWHG��
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VDLG DERXW WKHVH SKUDVHV� WKHLU PHDQLQJ LV FOHDU DQG GHILQLWH�´ 6WDOH\� ���
)� 6XSS� �G DW ����
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7KH)ORULGD6XSUHPH&RXUW VXEVHTXHQWO\ DSSURYHGRI WKH DSSHOODWH

FRXUW GHFLVLRQ LQ 3DOODV� EDVHG RQ %RXWHUV Y� 6WDWH� 6HH 3DOODV Y� 6WDWH�
��� 6R��G ��� �)OD� ������
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7KH 0LFKLJDQ &RXUW RI $SSHDOV GHFLVLRQ� ZKLFK LV XQSXEOLVKHG�

SURYLGHV LQ UHOHYDQW SDUW�
7KHUH LV QR PHULW WR GHIHQGDQW¶V FODLP WKDW WKH VWDONLQJ

VWDWXWH XQFRQVWLWXWLRQDOO\ VKLIWV WKH EXUGHQ RI SURRI DQG LV
XQFRQVWLWXWLRQDOO\ YDJXH DQG YLRODWLYH RI GRXEOH MHRSDUG\
SURWHFWLRQV� 3HRSOH Y� &RRQHU >VLF@� ± 0LFK $SS ± � ± 1:�G ±
��������������� UHO¶G ���������3HRSOH Y�:KLWH� ���0LFK$SS
���� ��� 1:�G ��� ������� 3HRSOH Y� %DOODQW\QH� ��� 0LFK
$SS ���� ��� 1:�G ��� �������

6WDWH Y� 6WDOH\� 1R� ������ �0LFK� &W� $SS� $XJ ��� ����� �XQSXEOLVKHG
SHU FXULDP�� 7KH DQDO\VLV LQ WKLV FDVH WKHUHIRUH H[DPLQHV WKH UHOHYDQW
6XSUHPH &RXUW SUHFHGHQW LQ ���� DQG ����� ZKHQ :KLWH DQG WKH
0LFKLJDQ &RXUW RI $SSHDOV RSLQLRQ LQ WKH FDVH VXE MXGLFH ZHUH ZULWWHQ�
UHVSHFWLYHO\� ,Q JHQHUDO� IXWXUH UHIHUHQFHV ZLOO EH WR WKH :KLWH FRXUW
RSLQLRQ� ZKLFK GHWDLOV WKH UHDVRQLQJ IRU UHMHFWLQJ YDJXHQHVV DQG
RYHUEUHDGWK FKDOOHQJHV WR WKH VWDONLQJ VWDWXWH� VLQFH WKHUH DSSHDUV WR EH
OLWWOH PDWHULDO FKDQJH LQ WKH DSSOLFDEOH SUHFHGHQW LQ ����������

��
*LYHQ WKLV FRQFOXVLRQ� WKH GLVWULFW FRXUW UHMHFWHG 6WDOH\¶V DUJXPHQW

WKDW WKHVH SKUDVHV DUH VR XQFOHDU WKDW WKH\ IDLO WR VDWLVI\ WKH QRWLFH
UHTXLUHPHQW RI WKH 'XH 3URFHVV &ODXVH EHFDXVH ³ZKDWHYHU HOVH PD\ EH
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,Q IDFW� DV -XVWLFH 6FDOLD UHFRJQL]HG LQ KLV GLVVHQWLQJ RSLQLRQ LQ

:LWKURZ�
%\ VWDWXWH� D IHGHUDO KDEHDV FRXUW KDV MXULVGLFWLRQ RYHU DQ\

FODLP WKDW D SULVRQHU LV ³LQ FXVWRG\ LQ YLRODWLRQ RI WKH
&RQVWLWXWLRQ RU ODZV´ RI WKH 8QLWHG 6WDWHV� 6HH �� 8�6�&�
�� �����F����� �����D�� ����� :KLOH WKDW MXULVGLFWLRQ GRHV
UHTXLUH D FODLP RI OHJDO HUURU LQ WKH RULJLQDO SURFHHGLQJV� FI�
+HUUHUD Y� &ROOLQV� ��� 8�6� ��� � � � ������� LW LV RWKHUZLVH
VZHHSLQJ LQ LWV EUHDGWK� $V HDUO\ DV ����� WKLV &RXUW GHVFULEHG
LW LQ WKHVH WHUPV�

³7KLV OHJLVODWLRQ LV RI WKH PRVW FRPSUHKHQVLYH
FKDUDFWHU� ,W EULQJV ZLWKLQ WKH KDEHDV FRUSXV
MXULVGLFWLRQ RI HYHU\ FRXUW DQG RI HYHU\ MXGJH HYHU\
SRVVLEOH FDVH RI SULYDWLRQ RI OLEHUW\ FRQWUDU\ WR WKH
1DWLRQDO&RQVWLWXWLRQ� WUHDWLHV� RU ODZV� ,W LV LPSRVVLEOH
WR ZLGHQ WKLV MXULVGLFWLRQ�´ ([ SDUWH 0F&DUGOH� �:DOO
��� ������� � � � �������
2XU ODWHU FDVH ODZ KDV FRQILUPHG WKDW DVVHVVPHQW� +DEHDV

MXULVGLFWLRQ H[WHQGV� ZH KDYH KHOG� WR IHGHUDO FODLPV IRU ZKLFK
DQ RSSRUWXQLW\ IRU IXOO DQG IDLU OLWLJDWLRQ KDV DOUHDG\ EHHQ
SURYLGHG LQ VWDWH RU IHGHUDO FRXUW� VHH %URZQ Y� $OOHQ� ��� 8�6�
���� ������� � � � ������� .DXIPDQ Y� 8QLWHG 6WDWHV� ��� 8�6�

���� ������� � � � ������� WR SURFHGXUDOO\ GHIDXOWHG IHGHUDO

FODLPV� LQFOXGLQJ WKRVH RYHU ZKLFK WKLV &RXUW ZRXOG KDYH QR

MXULVGLFWLRQ RQ GLUHFW UHYLHZ� VHH )D\ Y� 1RLD� ��� 8�6� ����

���� ������� � � � ������� .DXIPDQ� VXSUD� DW ���� � � �

:DLQZULJKW Y� 6\NHV� ��� 8�6� ��� ������ � � �������� &ROHPDQ
Y� 7KRPSVRQ� ��� 8�6� ���� ��� � � � ������� DQG WR IHGHUDO

FODLPV RI D VWDWH FULPLQDO GHIHQGDQW DZDLWLQJ WULDO� VHH ([ SDUWH
5R\DOO� ��� 8�6� ���� ���� � � � �������

:LWKURZ� ��� 8�6� DW ������ �6FDOLD� FRQFXUULQJ LQ SDUW DQG GLVVHQWLQJ LQ
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6HFWLRQ � �����G����� VSHDNV LQ WHUPV RI ³DQ XQUHDVRQDEOH

LQWHUSUHWDWLRQ RI WKH IDFWV LQ OLJKW RI WKH HYLGHQFH SUHVHQWHG´ LQ VWDWH FRXUW�
�� 8�6�&�$� � �����G����� 7KLV VXEVHFWLRQ RI WKH VWDWXWH LV QRW DW LVVXH
LQ WKLV FDVH�
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