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-XVWLFH 7KRPDV FKRVH KLV DGYHUE ZLWK FDUH� ³KRVWLOLW\ WR DLG WR

SHUYDVLYHO\ VHFWDULDQ VFKRROV KDV D VKDPHIXO SHGLJUHH WKDW ZH GR QRW
KHVLWDWH WR GLVDYRZ�´ 0LWFKHOO� ��� 6�&W� DW ���� �SOXUDOLW\ RSLQLRQ E\
7KRPDV� -��� 7KH KLVWRULF ZHOOVSULQJ RI KRVWLOLW\ WR DLG WR ³SHUYDVLYHO\
VHFWDULDQ´ VFKRROV ZDV� RI FRXUVH� WKH QDWLYLVW SUHMXGLFH ± ZLGHVSUHDG LQ
WKLV FRXQWU\ GXULQJ WKH ODWWHU SDUW RI WKH ��WK &HQWXU\ ± DJDLQVW WKH
5RPDQ &DWKROLF &KXUFK DQG LWV SDURFKLDO VFKRROV� ,G�
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'�()!&4�(�&#(�� ��(�E���$!&(#�)�%#�!�'�()$�������!�#&%,�&%�#$�
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6LPLODUO\� WKLV &RXUW¶V UHFHQW GHFLVLRQ LQ 6LPPRQV�+DUULV Y�

=HOPDQ� ��� )��G ��� ��WK &LU� ������ GRHV QRW FKDQJH WKH UHVXOW LQ WKLV
FDVH� 7KH YRXFKHU SURJUDP DW LVVXH LQ 6LPPRQV�+DUULV ZDV DNLQ WR WKH
SURJUDPV KHOG XQFRQVWLWXWLRQDO LQ 1\TXLVW� 7KHUHIRUH� 3ODLQWLII FDQQRW
UHO\ XSRQ 6LPPRQV�+DUULV IRU WKH VDPH UHDVRQV WKDW LW FDQQRW UHO\ RQ
1\TXLVW�

$������� &%3��3�'� �%� �)#&�%� >$&)$� )$����%,�'� #$�
)�%(#&#*#&�%��&#6� � � � ��>� 8�!<� (#�#*#�(� #$�#� ,�3�
@�B�"�&%#�%�%)���%'�!���&!�,!�%#(��%'�#*&#&�%�!�&"4*!(�"�%#
,!�%#(�#��%�%�*4�&)�()$���(M��%'�@/B�&%)�"��#�G�4�%� &#(�#�
��!�%#(� � � #$�� )$&�'!�%� �##�%'&%,� ��>� 8�!<� %�%�*4�&)
()$���(�����A�
�	���#�-.��-5����$����*!#�$��'�#$�#�#$��&%)�"�
#�G� 4�%� &#(� �!�3&(&�%(� � � #$�� (#�#*#�!6� ()$�"��� #$�
"�&%#�%�%)���%'�!���&!�,!�%#(��%'�#$��#*&#&�%�!�&"4*!(�"�%#
,!�%#(� 3&���#�'� #$�� �(#�4�&($"�%#� ���*(��� � !��� ���� �#� -���
�$�(�� �!�3&(&�%(� �!�� '&(#&%,*&($�4���  !�"� #$�� )�(�� �#� 4�!
4�)�*(�� #$�6� �*#$�!&L�'� '&!�)#� ��6"�%#(� �!� &%)�"�� #�G
4�%� &#(� #�� �%�6� %�%�*4�&)� ()$���(� @�!� #�� #$�� ��!�%#(� � 
(#*'�%#(��##�%'&%,�#$�(��()$���(B��3&!#*���6������ �>$&)$�>�!�
��"�%���#$��&)�>&#$�*#��%6�!�(#!&)#&�%(��(�#��#$��*(��� �#$�
 *%'(�

�
��!��������#�--���5M�����������#���������.A�
�	���#�A�.

@'&(#&%,*&($&%,� $������� �%� ,!�*%'� #$�#� �&'� >�(� %�#� "�'�
�3�&��4��� #�� ���� ��&,&4��� ����&)�%#(�� 4*#� �%�6� #�� (#*'�%#(� &%
%�%�*4�&)�()$���(B���
%�#$&(�)�(����� �%'�%#�&((*�(�#�G��G�"�#
!�3�%*��4�%'(� �!��%6�K*��& &�'�����&)�%#���*4�&)�%�%�*4�&)
�%'�(�)#�!&�%�(�)*��!���&<�����(�#$�� �)#(�)���!�6�&%'&)�#�����(#
!�)&�&�%#(�� �#$��4�%'(�$�3��&%)�*'�'�4*(&%�((�(��>$&)$��!�
(�)*��!���(�>�����(�$�(�&#��(��()$���(��%'�%*!(&%,�$�"�(��(�"�
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%
#$�#� )�(��� ���*"4&�� 
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)XUWKHUPRUH� ZH HFKR WKH GLVWULFW FRXUW¶V FRQFHUQ WKDW WKH UHVXOW

3ODLQWLII XUJHV WKLV &RXUW WR UHDFK SRVHV D IDU PRUH VHULRXV FRQVWLWXWLRQDO
SUREOHP WKDQ WKH UHOLJLRXVO\ QHXWUDO SURJUDP SUHVHQWO\ RSHUDWHG E\
'HIHQGDQW� $V WKH GLVWULFW FRXUW VWDWHG�

>,@W VHHPV FOHDU WKDW JRYHUQPHQW DQG UHOLJLRQ ZRXOG EHFRPH
PXFK PRUH HQWDQJOHG LI ('&V ZHUH UHTXLUHG WR GHQ\ IXQGLQJ WR
DQ\ UHOLJLRXVO\ DIILOLDWHG LQVWLWXWLRQ� ,I WKLV ZHUH WKH FDVH� ('&V
ZRXOG KDYH WR H[DPLQH HDFK DSSOLFDWLRQ LQ DQ HIIRUW WR LGHQWLI\
WKRVH ZLWK DQ\ UHOLJLRXV DIILOLDWLRQ� 7KLV ZRXOG DOVR HQKDQFH WKH
ULVN RI GLVFULPLQDWLQJ DJDLQVW VHFWDULDQ LQVWLWXWLRQV LQ YLRODWLRQ
RI WKH )UHH ([HUFLVH &ODXVH� 7KH 6XSUHPH &RXUW KDV UHSHDWHGO\
FDOOHG IRU JRYHUQPHQW WR EH QHXWUDO LQ LWV WUHDWPHQW RI UHOLJLRQ�
7KLV JRDO LV EHVW VHUYHG E\ SHUPLWWLQJ ('&V WR HYDOXDWH
DSSOLFDWLRQV ZLWKRXW UHJDUG WR WKH UHOLJLRXV DIILOLDWLRQ� LI DQ\� RI
WKH DSSOLFDQW� DQG WR DOORZ WKH ('&V WR IRFXV LQVWHDG RQ WKH
SXUHO\ VHFXODU DVSHFWV RI WKH SURSRVHG SURMHFW LQ HDFK FDVH�

-RKQVRQ� �� )� 6XSS� �G ���� ��� Q�� �HPSKDVLV LQ RULJLQDO��

��#$��&)� �$!&(#&�%�� ��>&($�� 
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,Q %DOO� WKH &RXUW VWDWHG
3HWLWLRQHUV DOOHJHG WKDW UHVSRQGHQWV ODFNHG WD[SD\HU VWDQGLQJ
XQGHU )ODVW Y� &RKHQ� DQG 9DOOH\ )RUJH &KULVWLDQ &ROOHJH Y�
$PHULFDQV 8QLWHG IRU 6HSDUDWLRQ RI &KXUFK DQG 6WDWH� ,QF� 7KH
'LVWULFW &RXUW DQG WKH &RXUW RI $SSHDOV UHMHFWHG WKH VWDQGLQJ
FKDOOHQJH�:H DIILUP WKLV ILQGLQJ� UHO\LQJ RQ WKH QXPHURXV FDVHV
LQ ZKLFK ZH KDYH DGMXGLFDWHG (VWDEOLVKPHQW &ODXVH FKDOOHQJHV
E\ VWDWH WD[SD\HUV WR SURJUDPV IRU DLGLQJ QRQSXEOLF VFKRROV�

��� 8�6� DW ��� Q�� �FLWLQJ� LQWHU DOLD�+XQW Y� 0F1DLU� ��� 8�6� ���� ���
������� �RWKHU FLWDWLRQV RPLWWHG��
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,Q DGGLWLRQ� WKH 6XSUHPH &RXUW KDV FRQVLVWHQWO\ UHFRJQL]HG WKDW

WUDGLWLRQDOO\ ³µ>O@HJLVODWXUHV KDYH HVSHFLDOO\ EURDG ODWLWXGH LQ FUHDWLQJ

FODVVLILFDWLRQV DQG GLVWLQFWLRQV LQ WD[ VFKHPHV�¶´ 0XHOOHU� ��� 8�6� DW

��� �TXRWLQJ5HJDQ Y� 7D[DWLRQZLWK5HSUHVHQWDWLRQ����8�6� ��� ������
�DOWHUDWLRQ LQ RULJLQDO��� 7KLV LV VR EHFDXVH ³WKH µIDPLOLDULW\ ZLWK ORFDO
FRQGLWLRQV¶ HQMR\HG E\ OHJLVODWRUV HVSHFLDOO\ HQDEOH WKHP WR µDFKLHYH
HTXLWDEOH GLVWULEXWLRQ RI WKH WD[ EXUGHQ�¶´ ,G� �TXRWLQJ 0DGGHQ Y�
.HQWXFN\� ��� 8�6� ��� �� ��������

�$�� �*!��(�� � � #$���)#� �(� (#�#�'� &%� #$���)#� &#(�� � &(� #�
E����3&�#���%'��!�3�%#�)�%'&#&�%(�� �*%�"���6"�%#�F��+&)$�
��"���7�>(���%%��H��/I��.5/������'����>&#$�#$���!�4��"(�� 
*%�"���6"�%#��#$����,&(��#*!�� �*%'�&#�E%�)�((�!6�#���((&(#
�%'�!�#�&%���)���&%'*(#!&����%'�)�""�!)&����%#�!�!&(�(F��%'
E#���!�3&'���"��%(��%'�"�#$�'(� �!�#$���%)�*!�,�"�%#��%'
�((&(#�%)��� � &%'*(#!&��� �%'� )�""�!)&��� �%#�!�!&(�(� �� �� �� &%
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"�'�!%&L&%,��&"�!�3&%,��"�&%#�&%&%,��!���&!&%,�� *!%&($&%,�
�K*&��&%,�� �%'� �G��%'&%,� &%� #$&(� (#�#�� �%'� &%� &#(
"*%&)&���&#&�(�F�� �������#$�#��%'��#$����,&(��#*!���*#$�!&L�'
#$��)!��#&�%�� ���)������D(�(*)$��(��� �%'�%#�#���'"&%&(#�!
#$���)#D(��!�,!�"(��>$&)$�&%)�*'�'�#$��&((*�%)��� �!�3�%*�
4�%'(���!�������HH��/I��.5A@'B���/I��.5-@'B���

��(#�#�D(�'�)&(&�%�#���((&(#�4*(&%�((�(�&%�#$�&!����!�#&�%�&%
�!'�!�#��)!��#���%'�"�&%#�&%�?�4(��!�,�!'��((�� �#$��#6���� 
4*(&%�((��E�3&'�%)�(� �� �*!��(�� #$�#� &(� 4�#$� (�)*��!� �%'
*%'�!(#�%'�4���F��#���������.A�
�	���#�A�I���+&)$&,�%�)�*�'
)�%)�*'��#$�#�#$�!��&(���(#!�%,��*4�&)�&%#�!�(#�&%��!�"�#&%,�
�((&(#&%,���%'�!�#�&%&%,�)�""�!)&����%'�&%'*(#!&����%#�!�!&(�(�
4�#$�(�)#�!&�%��%'�%�%�(�)#�!&�%���!�������@E+&%%�(�#����&<�
�#$�!� (#�#�(�� )�*�'� )�%)�*'�� #$�#� #$�!�� &(� �� (#!�%,� �*4�&)
&%#�!�(#�&%��((*!&%,�#$��)�%#&%*�'� &%�%)&���$���#$�� ��!&3�#�
()$���(��4�#$�(�)#�!&�%��%'�%�%�(�)#�!&�%�FB�� ����)�%)�*'�
#$�#�#$�������)#��%'�#$���!�,!�"(�#$�#�!�(*�#� !�"�&#�$�3���
(�)*��!��*!��(���(�#&( 6&%,�#$�� &!(#��!�%,�� �#$��7�����#�(#�

�

�$�� (�)�%'� �!�%,� � � #$�� 7����� #�(#� !�K*&!�(� #$�#� #$�
,�3�!%"�%#��!�,!�"�%�#�$�3�� #$���!&"�!6� �  �)#� � � �&#$�!

����������� ��������
����������������

�����������
���
��������
�

�-

�
$OWKRXJK , DJUHH ZLWK -XGJH 1HOVRQ WKDW ZH QHHG QRW GHFLGH LQ WKH

FDVH DW EDU ZKHWKHU WKH LVVXDQFH RI WD[ H[HPSW UHYHQXH ERQGV ZRXOG EH
LQYDOLG LI WKH DLGZHUH IRU WKH EHQHILW RI D SHUYDVLYHO\ VHFWDULDQ LQVWLWXWLRQ�
, DP QRW DW DOO VXUH WKDW , DJUHH ZLWK KLV VWDWHPHQW WKDW ³ZH ZRXOG >QRW@
QHFHVVDULO\KROG WKH ILQDQFLQJXQFRQVWLWXWLRQDO LI WKH$FDGHP\¶V VHFWDULDQ
FKDUDFWHU ZHUH µSHUYDVLYH�¶´ &RQFXUULQJ RSLQLRQ� SRVW� 7KH SULQFLSOH
H[SUHVVHG LQ +XQW Y� 0F1DLU� ��� 8�6� ��� ������� WKDW JRYHUQPHQW DLG
LQ WKH IRUP RI WD[ H[HPSW UHYHQXH ERQGV RI WKH W\SH LQYROYHG LQ WKLV FDVH
YLRODWHV WKH(VWDEOLVKPHQW&ODXVH��ZKHQSURYLGHG WR SHUYDVLYHO\ VHFWDULDQ
LQVWLWXWLRQV��KDV QRW EHHQ GLVDYRZHG� DW OHDVW WR P\ NQRZOHGJH� E\ DQ\
VXEVHTXHQW PDMRULW\ RSLQLRQ RI WKH 6XSUHPH &RXUW� $FFRUG $JRVWLQL Y�
)HOWRQ� ��� 8�6� ���� ��� ������ �UHFRJQL]LQJ WKDW XQGHU WKH
(VWDEOLVKPHQW &ODXVH� WKH FRXUW PXVW FRQVLGHU ³µWKH FKDUDFWHU DQG
SXUSRVHV RI WKH LQVWLWXWLRQV WKDW DUH EHQHILWWHG¶ � � � �H�J�� ZKHWKHU WKH
UHOLJLRXV LQVWLWXWLRQV ZHUH µSUHGRPLQDQWO\ UHOLJLRXV¶�´� �FLWLQJ+XQW� ���
8�6� DW �������� �-XGJH 1HOVRQ¶V FRQFXUUHQFH KHDYLO\ UHOLHV RQ -XVWLFH
7KRPDV¶ SOXUDOLW\ RSLQLRQ LQ 0LWFKHOO Y� +HOPV� ��� 6� &W� ���� �������
KRZHYHU� LW LV -XVWLFH 2¶&RQQRU¶V RSLQLRQ� ZKLFK GRHV QRW DEROLVK WKH
GLVWLQFWLRQ EHWZHHQ ³SHUYDVLYHO\ VHFWDULDQ´ DQG ³VHFWDULDQ´ LQVWLWXWLRQV
DQG ZKLFK H[SUHVVO\ GHFOLQHV WR DGRSW -XVWLFH 7KRPDV¶ H[SDQVLYH YLHZ�
WKDW LV FRQWUROOLQJ XSRQ WKLV &RXUW� 6HH 6LPPRQV�+DUULV Y� =HOPDQ� ���
)��G ���� ��� ��WK &LU� ����� �UHFRJQL]LQJ WKDW ZKHQ 6XSUHPH &RXUW
GHFLGHV FDVH ZKHUH QR VLQJOH UDWLRQDOH H[SODLQLQJ UHVXOW HQMR\V DVVHQW RI
ILYH -XVWLFHV� KROGLQJ RI &RXUW LV WKDW RI WKRVH 0HPEHUV ZKR FRQFXUUHG
LQ MXGJPHQW RQ QDUURZHVW JURXQGV� �FLWLQJ 0DUNV Y� 8QLWHG 6WDWHV� ���
8�6� ���� ��� ��������� 7KH &RXUW LQ +XQW� LQ GHWHUPLQLQJ ZKHWKHU WKH
JRYHUQPHQW SURJUDPDW LVVXH KDG WKH SULPDU\ HIIHFW RI DGYDQFLQJ UHOLJLRQ�
WRRN JUHDW SDLQV WR GHPRQVWUDWH WKDW WKH EHQHILWWHG LQVWLWXWLRQ ZDV QRW D
SHUYDVLYHO\ VHFWDULDQ LQVWLWXWLRQ��WDNLQJ LQWR DFFRXQW WKH QDWXUH DQG
VWUXFWXUH RI WKH LQVWLWXWLRQ¶V VWXGHQW ERG\� JRYHUQLQJ ERG\� DQG IDFXOW\�
,G� DW ���� 7KH &RXUW IXUWKHU QRWHG WKDW WKH JRYHUQPHQW SURJUDP ZDV
FRQVWLWXWLRQDO EHFDXVH LW SURYLGHG WKDW WKH DLG WR WKH LQVWLWXWLRQ ³VKDOO QRW
LQFOXGH´ SURMHFWV LQYROYLQJ ³DQ\ EXLOGLQJV RU IDFLOLWLHV XVHG IRU UHOLJLRXV
SXUSRVHV�´ ,G� DW �������

"�!��6�4�)�*(�� &#� &(� !��&,&�*(�6��  &�&�#�'�
�
� �!���"�������A
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���*(����!"&#(�#$��(#�#��#���!�3&'��R'&!�)#S� &%�%)&����&'�#���
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,W PD\ DOVR EH WKDW 3ODLQWLII¶V FRQWHQWLRQ LV LQDSSRVLWH LQDVPXFK DV

LW LV IDU IURP VHWWOHG WKDW WKH W\SH RI DLG DW LVVXH LQ WKLV FDVH LV GLUHFW DLG
ZLWKLQ WKHPHDQLQJ RI (VWDEOLVKPHQW&ODXVH MXULVSUXGHQFH� &I�:DO]� ���
8�6� DW ������ �³*UDQWLQJ WD[ H[HPSWLRQ WR FKXUFKHV � � � RSHUDWHV WR
DIIRUG DQ LQGLUHFW HFRQRPLF EHQHILW � � � �´� ZLWK 1\TXLVW� ��� 8�6� ���
�KROGLQJ WKDW WXLWLRQ UHLPEXUVHPHQW JUDQWV� PDLQWHQDQFH DQG UHSDLU JUDQWV
DQG LQFRPH WD[ EHQHILWV WR SDUHQWV RI FKLOGUHQ DWWHQGLQJ SUHGRPLQDQWO\�
SULYDWH 5RPDQ &DWKROLF VFKRROV YLRODWHG (VWDEOLVKPHQW &ODXVH�� 7KH
&RXUW LQ +XQW GLG QRW ILQG LW QHFHVVDU\ WR UHVROYH WKLV TXHVWLRQ� %HFDXVH
ZH FRQFOXGH WKDW WKLV FDVH IDOOV VTXDUHO\ ZLWKLQ WKH SDUDPHWHUV RI +XQW�
ZH WRR GHFOLQH WR UHVROYH WKLV LVVXH DW WKLV MXQFWXUH�

�
$SSDUHQWO\� 3ODLQWLII FRQIXVHV WKH (VWDEOLVKPHQW &ODXVH¶V

SURKLELWLRQ DJDLQVW IXQGLQJ VHFWDULDQ DFWLYLWLHV ZLWK IXQGLQJ VHFWDULDQ
LQVWLWXWLRQV ZKHQ WKH IXQGV DUH IRU VHFXODU DFWLYLWLHV� ZKLFK XQGHU PDQ\
FLUFXPVWDQFHV PD\ QRW RIIHQG WKH (VWDEOLVKPHQW &ODXVH�

&%)�!!�)#�
�
� � 
#� &(� &%)�!!�)#� 4�)�*(�� #$��	*�!�"����*!#� $�(
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