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7KHPDMRULW\ ILQGV WKDW WKH UHFRUG GRHV QRW FOHDUO\ VKRZZKHWKHU WKH

GLVWULFW MXGJH¶V ZULWWHQ RUGHU SXUSRUWLQJ WR JUDQW %DJJHWW¶V PRWLRQ IRU
MXGJPHQW RI DFTXLWWDO ZDV LVVXHG EHIRUH RU DIWHU WKH MXU\¶V YHUGLFW� %XW WKH
RUGHU¶V WH[W FOHDUO\ VKRZV WKDW LW ZDV LVVXHG SULRU WR WKH YHUGLFW� RU HYHQ
SULRU WR WKH VXEPLVVLRQ RI WKH FDVH WR WKH MXU\� 7KH MXGJH ZURWH� ³WKH
&RXUW ZLOO DOORZ WKH PDWWHU WR EH VXEPLWWHG WR WKH MXU\ ���´ �(PSKDVLV
VXSSOLHG�� :H VKRXOG SUHVXPH WKDW WKH RUGHU PHDQV ZKDW LW VD\V� &I�
&KLFN Y� :LQJR� ��� )��G ���� ��� ��WK &LU� ����� �VWDWH FRXUW¶V UHFRUGV
HQWLWOHG WR D SUHVXPSWLRQ RI UHJXODULW\�� 0RUHRYHU� WKH WLPH DW ZKLFK WKH
RUGHU ZDV ILOH�VWDPSHG E\ WKH FOHUN LV LUUHOHYDQW WR WKH WLPH RI LWV
HIIHFWLYHQHVV� ³$ MXGJPHQW LV QRW ZKDW LV HQWHUHG EXW ZKDW ZDV GLUHFWHG
E\ WKH FRXUW� RU LW PD\ EH QHJOHFWHG DOWRJHWKHU� ��� ,Q WKH YHU\ QDWXUH RI
WKLQJV� WKH DFW PXVW EH SHUIHFW EHIRUH LWV KLVWRU\ FDQ EH VR� DQG WKH
LPSHUIHFWLRQ RU QHJOHFW RI LWV KLVWRU\ IDLOV WR PRGLI\ RU REOLWHUDWH WKH DFW�´
,Q UH $FNHUPDQ� �� )��G ���� ��� ��WK &LU� ����� �FLWDWLRQ RPLWWHG��
:KLOH $FNHUPDQ ZDV QRW GHFLGHG XQGHU WKH )HGHUDO 5XOHV� LWV SULQFLSOH
LV VRXQG� D FRXUW¶V RUGHU LV FRPSOHWH ZKHQ PDGH� QRW ZKHQ HQWHUHG RQ WKH
GRFNHW RU ILOH�VWDPSHG� 6HH DOVR 'DOWRQ Y� %RZHUV� �� )��G ���� ��� ��G
&LU� ����� �³(QWU\ LV IRU PRVW SXUSRVHV QRW QHFHVVDU\ WR WKH YDOLGLW\ RI DQ
RUGHU´�� FI� 5RELQVRQ Y�:DWHUPDQ 6�6� &R�� � )�5�'� �� �'�1�-� ����� �LQ
IHGHUDO FLYLO SUDFWLFH� FRPSODLQW LV HIIHFWLYH ZKHQ ³ILOHG�´ QRW ZKHQ
³HQWHUHG´��
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GRHV QRW LQGLFDWH WKDW WKH GLVWULFW FRXUW LQVWUXFWHG WKH MXU\ WR GLVUHJDUG
&DQWUHOO¶V WHVWLPRQ\� :H IXUWKHU QRWH WKDW LW ZRXOG QRW KDYH EHHQ DQ
DEXVH RI GLVFUHWLRQ WR DGPLW &DQWUHOO¶V WHVWLPRQ\ XQGHU 5XOH ������� 6HH
8QLWHG 6WDWHV Y� &UX]� ��� )��G ��� �� ��VW &LU� ������ FHUW� GHQLHG� ���
8�6� ���� ������ �DOORZLQJ KHDUVD\ WHVWLPRQ\ XQGHU H[FLWHG XWWHUDQFH
H[FHSWLRQ ZKHUH RXW�RI�FRXUW VWDWHPHQWV E\ EDWWHUHG ZRPDQ ZHUH PDGH
DW ���� D�P�� EXW ZKHUH EHDWLQJ FHDVHG DW ���� D�P��� $FFRUGLQJO\� ZH
ILQG WKDW &DQWUHOO¶V WHVWLPRQ\ UHJDUGLQJ 0UV� %DJJHWW¶V RXW�RI�FRXUW
VWDWHPHQWV ZDV SURSHUO\ EHIRUH WKH MXU\ LQ WKLV FDVH�

�
2Q FURVV�H[DPLQDWLRQ� 'HSXW\ +RJDQ WHVWLILHG WKDW LI KLV ZULWWHQ

UHSRUW VSHFLILHG $UNDQVDV� LW ZRXOG KDYH EHHQ DQ HUURU� 2Q UHGLUHFW�
KRZHYHU� KH UHSHDWHG KLV WHVWLPRQ\ WKDW 'HIHQGDQW PHQWLRQHG ³PRUH WKDQ
RQH VWDWH�´ 2Q UH�FURVV� KH WHVWLILHG WKDW KH GLG QRW XQGHUVWDQG GHIHQVH
FRXQVHO¶V HDUOLHU TXHVWLRQ� ,Q WKH OLJKW PRVW IDYRUDEOH WR WKH JRYHUQPHQW�
WKH HYLGHQFH DSSHDUV WR EH WKDW 'HIHQGDQW WROG 'HSXW\ +RJDQ WKDW WKH
DVVDXOWV WRRN SODFH LQ PRUH WKDQ RQH VWDWH�
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'HIHQGDQW SRLQWV RXW LQ KLV EULHI WKDW WKH JRYHUQPHQW HUURQHRXVO\

LQYRNHG �� 8�6�&� � ����� UDWKHU WKDQ �� 8�6�&� � ����� DV WKH
MXULVGLFWLRQDO EDVLV IRU LWV DSSHDO� $OWKRXJK WKH )HGHUDO 5XOHV RI
$SSHOODWH 3URFHGXUH UHTXLUH DOO EULHIV WR FRQWDLQ D MXULVGLFWLRQDO
VWDWHPHQW� LQFOXGLQJ FLWDWLRQV WR DSSOLFDEOH VWDWXWRU\ SURYLVLRQV� VHH )('�
5�$33� 3� ���D�����%�� WKH JRYHUQPHQW¶V HUURU LQ FLWLQJ �� 8�6�&� � ����
LQVWHDG RI �� 8�6�&� � ���� GRHV QRW SUHYHQW RXU UHYLHZ LQ WKLV FDVH� 6HH
1RUGDKO Y� 6WXGHU 5HYR[ $P�� ,QF�� 1R� �������� ���� 8�6� $SS� /(;,6
����� ��WK &LU� 'HF� ��� ����� �RUGHULQJ DSSHOODQW ZKRVH EULHI FRQWDLQHG
QR MXULVGLFWLRQDO VWDWHPHQW WR ILOH VXSSOHPHQWDO EULHI VHWWLQJ IRUWK EDVLV RI
FRXUW¶V MXULVGLFWLRQ��
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