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7R FODULI\� ZKHWKHU RU QRW $SSUHQGL UHTXLUHV GUXJ DPRXQWV WR EH

LQFOXGHG LQ DQ LQGLFWPHQW WR H[SRVH D GHIHQGDQW WR D KLJKHU VHQWHQFLQJ
UDQJH XQGHU � ����E�� DQ LQGLFWPHQW WKDW FKDUJHV RQO\ FRFDLQH FDVWV GRXEW
RQGHIHQGDQW¶V VXEVHTXHQW ³H[SUHVV DGPLVVLRQ´RISRVVHVVLQJ FUDFNXQGHU
3UXLWW DQG 1HVELWW�

�
$V GLVFXVVHG E\ WKH PDMRULW\� GHIHQGDQW FOHDUO\ VWLSXODWHG WR

SRVVHVVLQJ RYHU ������ JUDPV RI FRFDLQH� VRPH RI ZKLFK PD\ KDYH EHHQ
FUDFN� 'HIHQGDQW¶V VHQWHQFH RI ��� PRQWKV RI LPSULVRQPHQW GRHV QRW
H[FHHG WKH VWDWXWRU\ PD[LPXP RI WZHQW\ \HDUV RI LPSULVRQPHQW XQGHU
� ����E�����&�� DSSOLFDEOH WR FRFDLQH DPRXQWV XQGHU ��� JUDPV�
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WKH TXDQWLW\ RI GUXJV IRU ZKLFK LW VHHNV WR KROG WKH GHIHQGDQW UHVSRQVLEOH
XQGHU �� 8�6�&� � ����D�>�@´ 6WUD\KRUQ� ��� )��G DW ������ �FLWLQJ
5DPLUH]� ��� )��G ���� )ORZDO� ��� )��G DW ����� 6SHFLILFDOO\� GUXJ
ZHLJKW LV DQ HOHPHQW RI D � ����E�����$� RIIHQVH� 6HH 6WUD\KRUQ� ���
)��G DW ���� 8QGHU 6WUD\KRUQ� , ZRXOG ILQG HUURU ZKHUH D GHIHQGDQW�
ZKRVH LQGLFWPHQW GLG QRW LQFOXGH GUXJ TXDQWLW\� ZDV VHQWHQFHG XQGHU
� ����E�����$��

,QGHHG� WKH SRVLWLRQ WKDW 6WUD\KRUQ OHIW WKH LQGLFWPHQW LVVXH IRU
DQRWKHU GD\ GHSDUWV IURPP\ XQGHUVWDQGLQJ RI VWDUH GHFLVLV� 7KH UHOHYDQW
LQGLFWPHQW ODQJXDJH LQ 6WUD\KRUQ� TXRWHG DERYH� LV XQGHQLDEO\ GLUHFW�
0RUHRYHU� ODQJXDJH LQ +DUSHU� 5DPLUH]� DQG )ORZDO FOHDUO\ DQWLFLSDWHG
6WUD\KRUQ� 6HH +DUSHU� ��� )��G DW ��� �³>GHIHQGDQW¶V@ $SSUHQGL
DUJXPHQW FOHDUO\ ZRXOG KDYH PHULW LI WKH LQGLFWPHQW IDLOHG WR FKDUJH KLP
ZLWK FRQVSLUDF\ WR GLVWULEXWH D VSHFLILF TXDQWLW\ RI GUXJV>�@´�� 5DPLUH]�
��� )��G DW ��� �³%HFDXVH LQ WKLV FDVH WKH JRYHUQPHQW GLG QRW FKDUJH >LQ
WKH LQGLFWPHQW@ RU DWWHPSW WR SURYH WR WKH MXU\ D TXDQWLW\ RI GUXJV WKDW
ZRXOG SHUPLW D PDQGDWRU\ VHQWHQFH� ZH UHPDQG>�@´�� )ORZDO� ��� )��G DW
��� �QRWLQJ WKDW WKH 6XSUHPH &RXUW� LQ -RQHV� ��� 8�6� DW ��� Q���
³DQQRXQFH>G@ WKH SULQFLSOH WKDW EHFDPH ODZ LQ $SSUHQGL� µDQ\ IDFW �RWKHU
WKDQ SULRU FRQYLFWLRQ� WKDW LQFUHDVHV WKH PD[LPXP SHQDOW\ IRU D FULPH
PXVW EH FKDUJHG LQ DQ LQGLFWPHQW� VXEPLWWHG WR D MXU\� DQG SURYHQ EH\RQG
D UHDVRQDEOH GRXEW�¶´��

,Q VXSSRUW RI LWV SRVLWLRQ WKDW 6WUD\KRUQ GLG QRW VTXDUHO\ DGGUHVV WKH
LQGLFWPHQW LVVXH� WKH PDMRULW\ FLWHV D VWULQJ RI FDVHV WKDW SUHFHGHG
6WUD\KRUQ� FODLPLQJ WKDW WKH FDVHV DUH ³LUUHFRQFLODEOH´ ZLWK WKH SRVLWLRQ
WKDW 6WUD\KRUQ DQVZHUHG WKH LQGLFWPHQW TXHVWLRQ� 7KLV UHDVRQLQJ� RI
FRXUVH� ZRXOG UHQGHU DQ\ GHFLVLRQ WKDW LQFOXGHG WKH LQGLFWPHQW ZLWKLQ
$SSUHQGL UHTXLUHPHQWV LUUHFRQFLODEOH ZLWK HDUOLHU SUHFHGHQW� DQG
SUHGHWHUPLQHV WKH DQVZHU WR D TXHVWLRQ WKDW WKH PDMRULW\ SXUSRUWV WR VDYH
IRU DQRWKHU GD\� 7KH RQH FDVH VXEVHTXHQW WR 6WUD\KRUQ� *DUFLD� GHQLHG
GHIHQGDQW¶V FODLP UHJDUGLQJ DQ LQGLFWPHQW¶V IDLOXUH WR LQFOXGH GUXJ
TXDQWLW\ ZLWKRXW� UHPDUNDEO\� FLWLQJ 6WUD\KRUQ� +RZHYHU� WKH *DUFLD
GHFLVLRQZDV UHDFKHG RQO\ ³>W@R WKH H[WHQW ZH XQGHUVWDQG >WKH LQGLFWPHQW@
FODLP�´ DQG XOWLPDWHO\ RQ SODLQ HUURU JURXQGV WKDW D GHILFLHQW LQGLFWPHQW
ZRXOG QRW KDYH DIIHFWHG VXEVWDQWLDO ULJKWV� *DUFLD� BB)��GBB� ���� :/
������� DW 
�� 0\ FRQFXUUHQFH LQ WKLV FDVH LPSOLHV WKDW , ZRXOG DOVR QRW
ILQG WKDW DQ LQGLFWPHQW¶V IDLOXUH WR LQFOXGH GUXJ TXDQWLW\ DIIHFWHG
VXEVWDQWLDO ULJKWV RQ SODLQ HUURU UHYLHZ�
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6LPLODUO\� , ZRXOG QRW DSSO\8QLWHG 6WDWHV Y� +DUSHU� ��� )��G ����

��� ��WK &LU� ������ WR WKLV FDVH� EHFDXVH GHIHQGDQW LQ +DUSHU� XQOLNH
GHIHQGDQW LQ WKLV FDVH� FOHDUO\ VWLSXODWHG WR D GUXJ TXDQWLW\ IDOOLQJ XQGHU
� ����E�����%�� ZKLFK SURYLGHG WKH UDQJHZLWKLQZKLFK KHZDV VHQWHQFHG�

�
³>7@KH GHILQLWLRQ RI µFRFDLQH EDVH¶ � � � PDNHV LW FOHDU WKDW RQO\ WKH

µFUDFN¶ IRUP RI FRFDLQH EDVH VKRXOG UHFHLYH WKH ����� VHQWHQFLQJ
HQKDQFHPHQW XQGHU � �'��� >RI WKH VHQWHQFLQJ JXLGHOLQHV@ IRU µFRFDLQH
EDVH�¶´ 8QLWHG 6WDWHV Y� -RQHV� ��� )��G ���� ��� ��WK &LU� ������

�
7KH PDMRULW\ FRQWHQGV WKDW WKLV &RXUW� XQOLNH VHYHUDO RI RXU VLVWHU

FLUFXLWV� KDV QRW \HW ³VTXDUHO\ DGGUHVVHG´ZKHWKHU$SSUHQGL UHTXLUHPHQWV
LQFOXGH OLVWLQJ GUXJ TXDQWLWLHV LQ DQ LQGLFWPHQW� , ZRXOG ILQG WKDW
6WUD\KRUQ VTXDUHO\ DGGUHVVHG WKLV LVVXH� ³$OUHDG\� ZH KDYH KHOG�
SXUVXDQW WR $SSUHQGL� WKDW WKH JRYHUQPHQW PXVW QDPH LQ WKH LQGLFWPHQW
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7KH LQGLFWPHQW FKDUJHG� LQ UHOHYDQW SDUW� DV IROORZV� ³GHIHQGDQW � � �

GLG NQRZLQJO\ DQG LQWHQWLRQDOO\ SRVVHVV ZLWK LQWHQW WR GLVWULEXWH FRFDLQH�
D 6FKHGXOH ,, FRQWUROOHG VXEVWDQFH DV GHILQHG E\ 7LWOH ��� 8QLWHG 6WDWHV
&RGH� 6HFWLRQ ���� ,Q YLRODWLRQ RI 7LWOH ��� 8QLWHG 6WDWHV &RGH� 6HFWLRQ
����D�����´ �-�$� DW ���

�
7KH PDMRULW\ FRQWHQGV WKDW WKH LQGLFWPHQW GLVWLQFWLRQV EHWZHHQ WKLV

FDVH DQG 3UXLWW DUH LUUHOHYDQW DV WR ZKHWKHU GHIHQGDQW H[SUHVVO\ DGPLWWHG
WR SRVVHVVLQJ ������ JUDPV RI FUDFN� 7KH LQGLFWPHQW LQ 3UXLWW LQFOXGHG
GUXJ W\SH� DQG PD\ RU PD\ QRW KDYH LQFOXGHG GUXJ TXDQWLW\� 3UXLWW� ���
)��G DW ���� 7KH LQGLFWPHQW LQ 1HVELWW LQFOXGHG GUXJ W\SH DQG TXDQWLW\�
DV ZHOO DV UHIHUHQFH WR � ����E�����$�� 1HVELWW� �� )��G DW ���� , ZRXOG
QRW VHL]H XSRQ WKH SRVVLELOLW\ WKDW WKH 3UXLWW LQGLFWPHQW IDLOHG WR LQFOXGH
GUXJ TXDQWLW\ WR LQIHU DQ H[SUHVV DGPLVVLRQ RI FUDFN LQ WKLV FDVH� :KHWKHU
RU QRW 6WUD\KRUQ KDV VHWWOHG WKH LQGLFWPHQW LVVXH XQGHU $SSUHQGL� WKLV
&RXUW KDV UHSHDWHGO\ IRXQG WKDW GUXJ ZHLJKW LV DQ HOHPHQW RI DQ RIIHQVH
XQGHU � ����E�����$�� 6HH 6WUD\KRUQ� ��� )��G DW ����5DPLUH]� ��� )��G
DW ������� )ORZDO� ��� )��G DW ���� :KHQ WKH LQGLFWPHQW� WKH SOHD
DJUHHPHQW� DQG WKH FRXUW� LQ FDUU\LQJ RXW LWV REOLJDWLRQ XQGHU )HG� 5�
&ULP� 3UR� �� WR LQIRUP WKH GHIHQGDQW RI WKH QDWXUH RI WKH FKDUJH WR ZKLFK
KH LV SOHDGLQJ JXLOW\� IDLO WR PHQWLRQ ERWK WKH UHOHYDQW RIIHQVH�
� ����E�����$�� DQG WKH GHWHUPLQDWLYH HOHPHQW RI WKDW RIIHQVH� FUDFN� ,
ZRXOG QRW ILQG WKDW GHIHQGDQW H[SUHVVO\ DGPLWWHG WR ������ JUDPV RI
FUDFN� IDOOLQJ XQGHU � ����E�����$��
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8QIRUWXQDWHO\� LQ LWV DWWHPSW WR UHVROYH RQH FLUFXLW VSOLW� WKH

6HQWHQFLQJ&RPPLVVLRQDSSDUHQWO\KDV HQJHQGHUHG DQRWKHU� 6SHFLILFDOO\�
WKHUH LV VRPH GLVDJUHHPHQW DV WR ZKHWKHU WKLV *XLGHOLQH DPHQGPHQW�
ZKLFK ZDV VXEMHFW WR FRQJUHVVLRQDO UHYLHZ� VKRXOG LQIRUP MXGLFLDO
LQWHUSUHWDWLRQ RI WKH WHUP ³FRFDLQH EDVH´ DV LW DSSHDUV LQ IHGHUDO GUXJ
VWDWXWHV VXFK DV � ����E����� &RPSDUH� H�J�� 8QLWHG 6WDWHV Y� 0XQR]�

5HDOSH� �� )��G ���� ������ ���WK &LU� ����� �KROGLQJ WKDW &RQJUHVV� E\
DOORZLQJ WKH DPHQGPHQW WR JR LQWR HIIHFW� PHDQW IRU WKH VDPH GHILQLWLRQ
RI ³FRFDLQH EDVH´ WR DSSO\ XQGHU ERWK WKH 6HQWHQFLQJ *XLGHOLQHV DQG WKH
GUXJ VWDWXWHV� ZLWK 8QLWHG 6WDWHV Y� 3DODFLR� � )��G ���� ������ ��G &LU�
����� �ILQGLQJ WKDW WKH *XLGHOLQHV DPHQGPHQW GLG QRW XQGHUPLQH WKH
YLWDOLW\ RI SULRU 6HFRQG &LUFXLW UXOLQJV WKDW WKH VWDWXWRU\ WHUP ³FRFDLQH
EDVH´ HQFRPSDVVHV PRUH WKDQ MXVW FUDFN FRFDLQH�� :H KDYH QRW \HW
VTXDUHO\ ZHLJKHG LQ RQ WKLV TXHVWLRQ� EXW KDYH RQO\ KLQWHG WKDW ZH PLJKW
EH LQFOLQHG WR IROORZ WKH 6HFRQG &LUFXLW¶V DSSURDFK� 6HH 8QLWHG 6WDWHV Y�

-RQHV� ��� )��G ���� ��� Q��� ��WK &LU� ������ )RU UHDVRQV WKDW ZLOO
EHFRPH FOHDU� ZH QHHG QRW UHVROYH WKLV LVVXH LQ WKLV FDVH�
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ZDV ������ JUDPV� ZKLFK ZRXOG IDOO XQGHU WKH SHQDOW\ UDQJH RI ]HUR WR
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6XSUHPH&RXUW¶V GHFLVLRQ LQ0F0LOODQ Y� 3HQQV\OYDQLD� ���8�6� ��� ���
6� &W� ���� ������� ZKLFK WKH $SSUHQGL &RXUW H[SUHVVO\ GHFOLQHG WR
RYHUUXOH� 6HH 8QLWHG 6WDWHV Y� +LOO� BBB )��G BBB� ���� :/ ������� DW

� ��WK &LU� -XQH �� ������

0RUH LPSRUWDQWO\� ZH UHFHQWO\ OLPLWHG WKH UXOH RI )ORZDO DQG LWV
SURJHQ\ WR VLWXDWLRQV ZKHUH D 'LVWULFW &RXUW PDNHV ILQGLQJV RI IDFW XQGHU
WKH ³SUHSRQGHUDQFH´ VWDQGDUG DQG WKHQ LPSRVHV D VHQWHQFH DW WKH ERWWRP
RI D KLJKHU VWDWXWRU\ UDQJH� WKHUHE\ HYLQFLQJ LWV EHOLHI WKDW LW ZDV
³FRQVWUDLQHG E\ D VSHFLILF VWDWXWH WR LPSRVH WKH VHQWHQFH LW GLG�´ *DUFLD�
VXSUD� ���� :/ ������� DW 
�� 8QGHU *DUFLD� RXU ODWHVW ZRUG RQ WKH
VXEMHFW� 'HIHQGDQW¶V VHQWHQFH GRHV QRW UXQ DIRXO RI $SSUHQGL� EHFDXVH LW
LV ERWKEHORZ WKH ���\HDU VWDWXWRU\PD[LPXPHVWDEOLVKHG E\ WKH ³FDWFKDOO´
SURYLVLRQ DW � ����E�����&�� DQG DERYH WKH ���\HDU VWDWXWRU\ PLQLPXP
IRXQG DW � ����E�����$��
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-XGJH &OD\¶V FRQFXUUHQFH VXJJHVWV WKDW ZH SUHYLRXVO\ KDYH UHDFKHG

WKLV LVVXH� DQG KDYH KHOG� LQ 8QLWHG 6WDWHV Y� 6WUD\KRUQ� ��� )��G ����
������ ��WK &LU� ������ WKDW WKHUH LV D VHSDUDWH YLRODWLRQ RI $SSUHQGL�
VDWLVI\LQJ WKH ILUVW WZR SURQJV RI WKH SODLQ HUURU VWDQGDUG� ZKHQHYHU DQ
LQGLFWPHQW IDLOV WR VSHFLI\ GUXJ TXDQWLWLHV� 6R FRQVWUXHG� KRZHYHU�
6WUD\KRUQ ZRXOG EH LUUHFRQFLODEOH ZLWK VHYHUDO RI RXU SRVW�$SSUHQGL
SUHFHGHQWV� LQZKLFKZH IRXQG QR YLRODWLRQ RI$SSUHQGL²DQG� WKHUHIRUH�
GLG QRW HYHQ UHDFK WKH WKLUG VWHS RI WKH SODLQ HUURU DQDO\VLV ² GHVSLWH WKH
DEVHQFH RI DQ\ UHIHUHQFH WR GUXJ TXDQWLWLHV LQ WKH LQGLFWPHQW� 6HH� H�J��
8QLWHG 6WDWHV Y� *DUFLD� BBB )��G BBB� ���� :/ ������� DW 
��
� ��WK
&LU� -XQH �� ������ +DUSHU� ��� )��G DW ���� ������� 8QLWHG 6WDWHV Y�
1HXKDXVVHU� ��� )��G ���� ���� ���� ������ 	 Q�� ��WK &LU� ������
8QLWHG 6WDWHV Y� 0XQR]� ��� )��G ���� ������ ��WK &LU� ������ 7KXV� ZH
PDLQWDLQ RXU EHOLHI WKDW ZH� OLNH WKH 6XSUHPH &RXUW LQ $SSUHQGL� KDYH OHIW
WKH ³LQGLFWPHQW TXHVWLRQ´ IRU DQRWKHU GD\�

0RUHRYHU� ZH GR QRW VKDUH -XGJH &OD\¶V YLHZ WKDW 3UXLWW� VXSUD� LV
LQDSSOLFDEOH KHUH� E\ YLUWXH RI SXUSRUWHG GLVWLQFWLRQV EHWZHHQ WKH
LQGLFWPHQWV LQ WKH WZR FDVHV� $V IDU DV FDQ EH GLVFHUQHG IURP WKH RSLQLRQ�
WKH LQGLFWPHQW LQ 3UXLWW UHIHUHQFHG FUDFN FRFDLQH EXW GLG QRW VSHFLI\ D
TXDQWLW\� <HW� XSRQ QRWLQJ WKDW WKH SUHVHQWHQFH UHSRUW DWWULEXWHG D VSHFLILF
TXDQWLW\ RI FUDFN FRFDLQH WR WKH GHIHQGDQW� WKH SDQHO KHOG WKDW WKH
GHIHQGDQW¶V IDLOXUH WR REMHFW FRQVWLWXWHG ³DQ H[SUHVV DGPLVVLRQ RI WKH
DPRXQW DQG W\SH RI GUXJV DWWULEXWHG WR KLP LQ WKH 365�´ 3UXLWW� ��� )��G
DW ��� �HPSKDVLV DGGHG�� 7KH SDQHO WKHQ DIILUPHG WKH GHIHQGDQW¶V
VHQWHQFH LQ OLJKW RI WKHVH DGPLVVLRQV� ZLWKRXW SDXVLQJ WR GLVWLQJXLVK
EHWZHHQ GUXJ W\SH �ZKLFK ZDV LQFOXGHG LQ WKH LQGLFWPHQW� DQG GUXJ
TXDQWLW\ �ZKLFK ZDV QRW�� (YLGHQWO\� WKHQ� 3UXLWW¶V UHDFK LV QRW OLPLWHG WR
FDVHV ZKHUH D GHIHQGDQW DGPLWV PDWWHUV VHW IRUWK LQ DQ LQGLFWPHQW� ,Q DQ\
HYHQW� DV GLVFXVVHG EHORZ� 'HIHQGDQW¶V VHQWHQFH KHUH ZRXOG QRW SRVH D
SUREOHP XQGHU $SSUHQGL HYHQ LI ZH YLHZHG KLV DGPLVVLRQV DV
HQFRPSDVVLQJ RQO\ DQ LQGHWHUPLQDWH W\SH DQG TXDQWLW\ RI FRFDLQH�
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$V PDWWHUV QRZ VWDQG� LW ZRXOG QR ORQJHU EH SRVVLEOH IRU WKH

*RYHUQPHQW WR VHFXUH DQ DGGLWLRQDO ODERUDWRU\ DQDO\VLV WR FRUURERUDWH WKLV
SRVLWLRQ� 5DWKHU� IROORZLQJ XS RQ RXU LQTXLU\ DW RUDO DUJXPHQW� WKH
*RYHUQPHQW KDV DGYLVHG XV WKDW WKH GUXJ HYLGHQFH VHL]HG E\ WKH
/RXLVYLOOH 3ROLFH'HSDUWPHQWGXULQJ LWV DUUHVW RI'HIHQGDQWZDV GHVWUR\HG
RQ 0DUFK ��� ����� ZLWKRXW WKH NQRZOHGJH RU SULRU DSSURYDO RI WKH
*RYHUQPHQW� 7KLV KLJKOLJKWV WKH SUDFWLFDO LPSRUWDQFH RI UDLVLQJ DQ\ DQG
DOO IDFWXDO FKDOOHQJHV DW VHQWHQFLQJ� ZKHQ WKH SDUWLHV DUH LQ WKH EHVW
SRVLWLRQ WR OLWLJDWH WKHVH LVVXHV DQG VXSSRUW WKHLU UHVSHFWLYH SRVLWLRQV�
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