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3UD\]H )0� ZKHWKHU D EURDGFDVWHU FDQ UDLVH FRQVWLWXWLRQDO DUJXPHQWV WR

WKH GLVWULFW FRXUW LQ GHIHQVH DJDLQVW WKH JRYHUQPHQW¶V PRWLRQ IRU DQ

LQMXQFWLRQ ZKHQ DQ )&& FHDVH DQG GHVLVW RUGHU KDV QRW SUHYLRXVO\ EHHQ

LVVXHG�
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2XU KROGLQJ LV QRW PHDQW WR FDVW DQ\ GRXEW RQ WKLV FRXUW¶V SULRU

KROGLQJ LQ 6WUDZFXWWHU� :H KDYH GLVFXVVHG LQ GHWDLO WKH GLIIHUHQFH

EHWZHHQ WKH FLUFXPVWDQFHV RI WKLV FDVH� LQ ZKLFK D EURDGFDVWHU FDQQRW

UDLVH FRQVWLWXWLRQDO DUJXPHQWV LQ GHIHQVH DJDLQVW WKH JRYHUQPHQW¶VPRWLRQ

IRU DQ LQMXQFWLRQ HQIRUFLQJ D FHDVH DQG GHVLVW RUGHU DQG WKRVH RI

6WUDZFXWWHU� LQ ZKLFK D EURDGFDVWHU FDQ UDLVH FRQVWLWXWLRQDO DUJXPHQWV LQ

GHIHQVH DJDLQVW D FLYLO LQ UHP IRUIHLWXUH DFWLRQ XQGHUWDNHQ E\ WKH )&&�

2XU KROGLQJ LV OLPLWHG WR WKH FLUFXPVWDQFHV RI WKLV FDVH� :H UHVHUYH

IRU DQRWKHU GD\ WKH TXHVWLRQ IDFHG E\ WKH FRXUWV LQ )ULHG� 'XQLIHU� DQG
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7KH )&& JUDQWV )0 EURDGFDVW OLFHQVHV XQGHU IRXU VHSDUDWH

FODVVLILFDWLRQV �$ WKURXJK'�GHSHQGLQJXSRQ IDFWRUV VXFKDV WUDQVPLVVLRQ
SRZHU� DQWHQQD KHLJKW� DQG WKH DUHD RU SODFH IURP ZKLFK WKH EURDGFDVW LV
HPDQDWLQJ� �� &�)�5� � ������ HW VHT� &ODVV ' OLFHQVHV DUH DOORFDWHG WR
VR�FDOOHG ³PLFUREURDGFDVW´ ORZ�SRZHU )0 VWDWLRQV WKDW RSHUDWH DW D
SRZHU OHYHO RI OHVV WKDQ ��� ZDWWV DQG DQ DSSUR[LPDWH UHFHSWLRQ DUHD RI
EHWZHHQ WZR WR WZHOYH PLOHV UDGLXV IURP WKH SRLQW RI WUDQVPLVVLRQ� 8QGHU
UHJXODWLRQV LQ HIIHFW IURP ���� XQWLO HDUO\ ����� WKH )&& IRUEDGH WKH
LVVXDQFH RI DOO IXWXUH &ODVV ' OLFHQVHV� ZLWK FHUWDLQ OLPLWHG H[FHSWLRQV�
�� &�)�5� �� �������D�� �������D�� �������F��

2Q -DQXDU\ ��� ����� WKH )&& DGRSWHG QHZ UXOHV UHJDUGLQJ ORZ�
SRZHU EURDGFDVWLQJ� 6HH &UHDWLRQ RI /RZ 3RZHU 5DGLR 6HUYLFH� �� )&&
5FG� ����� ����:/ ����� �UHOHDVHG -DQ� ��� ������ 3XUVXDQW WR WKH QHZ
UXOHV� WZR QHZ FODVVHV RI QRQFRPPHUFLDO HGXFDWLRQDO )0 UDGLR VWDWLRQV
DUH WR EH FUHDWHG� RQH DW D PD[LPXP RI �� ZDWWV DQG RQH DW D PD[LPXP RI
��� ZDWWV� ,QGLYLGXDOV ZKR FRQWLQXHG WR HQJDJH LQ XQOLFHQVHG
EURDGFDVWLQJ DIWHU )HEUXDU\ ��� ����� RU ZKR UHIXVHG WR VWRS XQOLFHQVHG
RSHUDWLRQV ³ZLWKLQ �� KRXUV RI EHLQJ DGYLVHG E\ WKH &RPPLVVLRQ WR GR
VR´ ZRXOG EH LQHOLJLEOH IRU D ORZ�SRZHU OLFHQVH XQGHU WKH QHZ UXOHV� 6HH
LG� DW SDUD� ���

,Q OHJLVODWLRQ VLJQHG LQWR ODZ LQ ODWH ����� &RQJUHVV PDQGDWHG DQ
HYHQ PRUH VWULQJHQW EDQ RQ WKH DELOLW\ RI SDVW XQOLFHQVHG EURDGFDVWHUV WR
REWDLQ ORZ�SRZHU )0 OLFHQVHV� ,Q UHVSRQVH WR WKLV OHJLVODWLYH PDQGDWH�
WKH )&& UHFHQWO\ PRGLILHG LWV UXOHV WR ³SURKLELW DQ\ DSSOLFDQW IURP
REWDLQLQJ D ORZ�SRZHU )0 OLFHQVH LI WKH DSSOLFDQW KDV HQJDJHG LQ DQ\
PDQQHU LQ WKH XQOLFHQVHG RSHUDWLRQ RI DQ\ VWDWLRQ LQ YLRODWLRQ RI VHFWLRQ
��� RI WKH &RPPXQLFDWLRQV $FW RI �����´ &UHDWLRQ RI D /RZ 3RZHU
5DGLR 6HUYLFH� )&&1R� ������� ����:/ ������� DW SDUD� �� �UHOHDVHG
$SU� �� ������

6]RND KDG WKH RSSRUWXQLW\ WR ILOH DQ DSSOLFDWLRQ IRU D ORZ�SRZHU )0
OLFHQVH GXULQJ WKH)&&¶V ILOLQJZLQGRZ IRU DSSOLFDWLRQV IURP2KLR�ZKLFK
ZDV LQ -DQXDU\ ����� 6HH /RZ 3RZHU )0 )LOLQJ :LQGRZ� )&& 1R� ���
����� ���� :/ ������� �'HF� ��� ������ 7KH OLVW RI DSSOLFDWLRQV
UHOHDVHG E\ WKH )&& LQGLFDWHV WKDW WKH 6]RND GLG QRW DSSO\ IRU D OLFHQVH
GXULQJ WKLV ILOLQJ ZLQGRZ� 6HH %URDGFDVW $SSOLFDWLRQV� )&& 1R� ������
����:/ ������ �$SU� ��� ������ (YHQ LI 6]RND KDG DSSOLHG� WKH )&&¶V
UXOH SURKLELWLQJ SDVW XQOLFHQVHG EURDGFDVWHUV IURP REWDLQLQJ D ORZ�SRZHU
)0 OLFHQVH ZRXOG HIIHFWLYHO\ EDU 6]RND¶V DSSOLFDWLRQ� 6HH )&& 1R� ���
���� ���� :/ ������� DW SDUD� �� �VWDWLQJ WKDW WKH )&& ³ZLOO GLVPLVV
WKRVH DSSOLFDWLRQV QRZ RQ ILOH WKDW UHVSRQGHG µ1R¶ WR )&& )RUP ��� >WKH
ORZ�SRZHU )0 OLFHQVH DSSOLFDWLRQ IRUP@� 6HFWLRQ ,,,� 4XHVWLRQ ��D��´

J�������������K��'���������#
�
���B������������������ �����������
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ZKLFK ³UHTXHVWV DSSOLFDQWV WR FHUWLI\ WKDW QHLWKHU WKH DSSOLFDQW QRU DQ\
SDUW\ WR WKH DSSOLFDWLRQ HQJDJHG LQ DQ\PDQQHU LQ WKH XQOLFHQVHG RSHUDWLRQ
RI DQ\ VWDWLRQ LQ YLRODWLRQ RI 6HFWLRQ ��� RI WKH &RPPXQLFDWLRQV $FW RI
����� DV DPHQGHG´��

�
6]RND GHVFULEHV KLPVHOI DV ³SDUW RI D JUDVV�URRWV PRYHPHQW RI

PLFURUDGLR µSLRQHHUV¶ �FDOOHG µSLUDWHV¶ E\ WKH )&& DQG WKH 1DWLRQDO
$VVRFLDWLRQ RI %URDGFDVWHUV�´ ZKR� WKURXJK ³µEURDGFDVW FLYLO
GLVREHGLHQFH¶´ DWWHPSW WR ³GHPRQVWUDWH WKH QHHG DQG YLDELOLW\ RI
PLFURUDGLR� DV ZHOO DV WKH XQODZIXOQHVV RI WKH )&&¶V UHJXODWRU\ EDQ RQ
VPDOO VWDWLRQV�´ 'HIHQGDQW�$SSHOODQW¶V %ULHI DW �� Q�� �FLWLQJ *UHJ
5XJJLHUR�0LFURUDGLR %URDGFDVWLQJ� $JXDVFDOLHQWHV RI WKH $LUZDYHV� =
0$*$=,1(� DW �� �'HF� ����� �TXRWLQJ 1RDP &KRPVN\�� -LP &XOOHQ�

3LUDWH 5DGLR )LJKWV IRU )UHH 6SHHFK� 7+(352*5(66,9(3238/,67 �$SULO
�������
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7KLV GHFLVLRQ UXQV FRQWUDU\ WR WKLV FRXUW¶V GHFLVLRQ LQ 6WUDZFXWWHU�

��
$ PHPEHU RI WKH SDQHO LQ 1HVHW GLVVHQWHG� DJUHHLQJ ZLWK WKLV

FRXUW¶V GHFLVLRQ LQ 6WUDZFXWWHU DQG H[WHQGLQJ LW WR WKH GLVWULFW FRXUW¶V
UHYLHZ RI WKH )&&¶V PRWLRQ IRU DQ LQMXQFWLRQ� 1HVHW� ��� )��G DW ���
�+HDQH\� -�� GLVVHQWLQJ��

�������#����������!������������!���������������B����������
��!��� ���� ������ �������!������� ��������� �������� �� �� ��
�������!����������!������
���B7���������

��
��,�����������!��

������� ��� ����!���7� ����!���� ����������� ����� ���� ��!���� ��
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,Q SHUWLQHQW SDUW� �� 8�6�&� � ��� VWDWHV�

1R SHUVRQ VKDOO XVH RU RSHUDWH DQ\ DSSDUDWXV IRU WKH
WUDQVPLVVLRQRI HQHUJ\ RU FRPPXQLFDWLRQV RU VLJQDOV E\ UDGLR �D�
IURP RQH SODFH LQ DQ\ 6WDWH� 7HUULWRU\� RU SRVVHVVLRQ RI WKH
8QLWHG 6WDWHV RU LQ WKH 'LVWULFW RI &ROXPELD WR DQRWKHU SODFH LQ
WKH VDPH 6WDWH� 7HUULWRU\� SRVVHVVLRQ� RU 'LVWULFW � � � H[FHSW
XQGHU DQG LQ DFFRUGDQFH ZLWK WKLV FKDSWHU DQG ZLWK D OLFHQVH LQ
WKDW EHKDOI JUDQWHG XQGHU WKH SURYLVLRQV RI WKLV FKDSWHU�
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$Q\ HOHFWURQLF� HOHFWURPDJQHWLF� UDGLR IUHTXHQF\� RU VLPLODU
GHYLFH� RU FRPSRQHQW WKHUHRI� XVHG� VHQW� FDUULHG� PDQXIDFWXUHG�
DVVHPEOHG� SRVVHVVHG� RIIHUHG IRU VDOH� VROG� RU DGYHUWLVHG ZLWK
ZLOOIXO DQG NQRZLQJ LQWHQW WR YLRODWH VHFWLRQ ��� RU ���D RI WKLV
WLWOH� RU UXOHV SUHVFULEHG E\ WKH &RPPLVVLRQ XQGHU VXFK VHFWLRQV�
PD\ EH VHL]HG DQG IRUIHLWHG WR WKH 8QLWHG 6WDWHV�
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:KHUH DQ\ SHUVRQ � � � ��� KDV YLRODWHG RU IDLOHG WR REVHUYH DQ\
RI WKH SURYLVLRQV RI WKLV FKDSWHU � � � WKH &RPPLVVLRQ PD\ RUGHU
VXFK SHUVRQ WR FHDVH DQG GHVLVW IURP VXFK DFWLRQ�
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$SSHDOV PD\ EH WDNHQ IURP GHFLVLRQV DQG RUGHUV RI WKH
&RPPLVVLRQ WR WKH 8QLWHG 6WDWHV &RXUW RI $SSHDOV IRU WKH
'LVWULFW RI &ROXPELD LQ DQ\ RI WKH IROORZLQJ FDVHV�

��� %\ DQ\ SHUVRQ XSRQ ZKRP DQ RUGHU WR FHDVH DQG GHVLVW KDV
EHHQ VHUYHG XQGHU VHFWLRQ ��� RI WKLV WLWOH�
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,I DQ\ SHUVRQ IDLOV RU QHJOHFWV WR REH\ DQ\ RUGHU RI WKH
&RPPLVVLRQ RWKHU WKDQ IRU WKH SD\PHQW RI PRQH\� ZKLOH WKH
VDPH LV LQ HIIHFW� WKH &RPPLVVLRQ RU DQ\ SDUW\ LQMXUHG WKHUHE\�
RU WKH 8QLWHG 6WDWHV� E\ LWV $WWRUQH\ *HQHUDO� PD\ DSSO\ WR WKH
DSSURSULDWH GLVWULFW FRXUW RI WKH 8QLWHG 6WDWHV IRU WKH
HQIRUFHPHQW RI VXFK RUGHU� ,I� DIWHU KHDULQJ� WKDW FRXUW
GHWHUPLQHV WKDW WKH RUGHU ZDV UHJXODUO\ PDGH DQG GXO\ VHUYHG�
DQG WKDW WKH SHUVRQ LV LQ GLVREHGLHQFH RI WKH VDPH� WKH FRXUW VKDOO
HQIRUFH REHGLHQFH WR VXFK RUGHU E\ D ZULW RI LQMXQFWLRQ RU RWKHU
SURSHU SURFHVV� PDQGDWRU\ RU RWKHUZLVH� WR UHVWUDLQ VXFK SHUVRQ
RU WKH RIILFHUV� DJHQWV� RU UHSUHVHQWDWLYHV RI VXFK SHUVRQ� IURP
IXUWKHU GLVREHGLHQFH RI VXFK RUGHU� RU WR HQMRLQ XSRQ LW RU WKHP
REHGLHQFH WR WKH VDPH�
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,Q KLV 1RWLFH RI $SSHDO DQG 3HWLWLRQ IRU 5HYLHZ WR WKH '�&� &LUFXLW�

6]RND UDLVHG WKH LVVXH ³>Z@KHWKHU WKH FHDVH DQG GHVLVW RUGHU VKRXOG EH
VWD\HG XQWLO WKH &RPPLVVLRQHU JUDQWV *ULG 5DGLR D OLFHQVH� HLWKHU E\
ZDLYLQJ H[LVWLQJ UXOHV RU DV SDUW RI D QHZ ORZ�SRZHU )0 VHUYLFH � � � �´
6]RND DVVHUWHG WKLV LVVXH DV RQH RI KLV EDVHV IRU DSSHDO� QRW DV D UHTXHVW
IRU WHPSRUDU\ UHOLHI IURP WKH '�&� &LUFXLW SXUVXDQW WR �� 8�6�&� � ����F��
7KHUH LV QR LQGLFDWLRQ WKDW 6]RND IRUPDOO\ UHTXHVWHG WKH '�&� &LUFXLW WR
VWD\ WKH FHDVH DQG GHVLVW RUGHU SHQGLQJ KLV DSSHDO�
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