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:H UHFRJQL]H WKDW WKH FDVH DW EDU LV GLIIHUHQW IURP WKH FDVHV

GLVFXVVHG DERYH LQ WKDW D WKLUG SDUW\ PDGH WKH FRPPHQWV DW LVVXH KHUH�

:KHQ GHWHUPLQLQJ ZKHWKHU WR VHW DVLGH DQ HOHFWLRQ FRXUWV SODFH PRUH

ZHLJKW RQ PLVFRQGXFW E\ WKH HPSOR\HU RU WKH XQLRQ WKDQ RQ FRQGXFW E\

WKLUG SDUWLHV� *HQHUDOO\� ZKHQ WKH FRQGXFW RI WKLUG SDUWLHV LV WKH EDVLV RI

DQ HOHFWLRQ FKDOOHQJH WKH DSSURSULDWH WHVW LV ³ZKHWKHU WKH DFWLRQV RI DPHUH

8QLRQ µDGKHUHQW¶ ZHUH µVXIILFLHQWO\ VXEVWDQWLDO LQ QDWXUH WR FUHDWH D

JHQHUDO HQYLURQPHQW RI IHDU DQG UHSULVDO VXFK DV WR UHQGHU D IUHH FKRLFH

RI UHSUHVHQWDWLRQ LPSRVVLEOH � � � �¶� 1/5% Y� 6XSHULRU &RDWLQJV� ,QF�� ���
)��G ����� ���� Q�� ��WK &LU� ����� �TXRWLQJ +LFNPDQ +DUERU 6HUY� Y�
1/5%� ��� )��G ���� ��� ��WK &LU� ������ :KHUHDV� ZKHQ WKH FRQGXFW LV
DWWULEXWDEOH WR WKH XQLRQ RU WKH HPSOR\HU WKH WHVW LV ZKHWKHU WKH FRQGXFW
³UHDVRQDEO\ WHQG>HG@ WR LQWHUIHUH ZLWK WKH HPSOR\HH¶V IUHH DQG XQFRHUFHG
FKRLFH LQ WKH HOHFWLRQ�´ 6XSHULRU &RDWLQJV� ��� )��G DW ���� �TXRWLQJ
%DMD¶V 3ODFH� ��� 1/5% ��� ������� �DOWHUDWLRQ LQ 6XSHULRU &RDWLQJV���
,W GRHV QRW DSSHDU WKDW WKH 6L[WK &LUFXLW KDV DSSOLHG WKH 6HZHOO WHVW WR WKH
FRQGXFW RI D WKLUG SDUW\� 2WKHU FLUFXLWV KDYH GRQH VR� DQG WKHUH KDV EHHQ
VRPH GLVDJUHHPHQW DV WKH DSSURSULDWH VWDQGDUG� 6HH H�J�� 1/5% Y� .DW]�
��� )��G ���� ��� ��WK &LU� ����� �DSSO\LQJ IROORZLQJ WHVW WR UHPDUNV E\
WKLUG�SDUW\� ³ZKHWKHU WKH LQIODPPDWRU\ UHPDUNV FRXOG KDYH LPSDLUHG WKH
HPSOR\HHV¶ IUHHGRP RI FKRLFH LQ WKH VXEVHTXHQW HOHFWLRQ´�� 'LG %OGJ�
6HUYV�� ,QF� Y� 1/5%� ��� )��G ���� ��� ��WK &LU� ����� �UHMHFWLQJ .DW]
VWDQGDUG DV WRR LQFOXVLYH DQG LQVWHDG KROGLQJ WKDW ³DQ HPSOR\HH¶V DSSHDO
WR SUHMXGLFH PXVW VR WDLQW WKH HOHFWLRQ DWPRVSKHUH DV WR UHQGHU IUHH FKRLFH
RI UHSUHVHQWDWLRQ LPSRVVLEOH´��DFFRUG0	06XSHUPDUNHWV� ,QF� Y�1/5%�
��� )��G ����� ������� ���WK &LU� ����� �VWDWLQJ WHVW DV ZKHWKHU WKH
HPSOR\HH¶V DFWV ³GHVWUR\HG WKH DWPRVSKHUH QHFHVVDU\ WR WKH H[HUFLVH RI
D IUHH FKRLFH LQ WKH UHSUHVHQWDWLRQ HOHFWLRQ´� �TXRWLQJ 1/5% Y� &DUURO
&RQWUDFWLQJ 	 5HDG\ 0L[� ,QF�� ��� )��G ���� ��� ��WK &LU� ������� ,Q
WKH FDVH DW EDU� KRZHYHU� LW LV XQQHFHVVDU\ IRU WKH &RXUW WR HQWHU WKLV
GHEDWH EHFDXVH HYHQ DVVXPLQJ WKDW WKH FRQGXFW KDG EHHQ DWWULEXWDEOH WR
WKH 8QLRQ� WKH FRQGXFW GRHV QRW VDWLVI\ WKH VWDQGDUG IRU LQYDOLGDWLQJ WKH
HOHFWLRQ� DV H[SUHVVHG LQ 6HZHOO� (XURGULYH� DQG &DUULQJWRQ�
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,Q &DUULQJWRQ� WKH HPSOR\HU VRXJKW D KHDULQJ E\ WKH %RDUG RQ LWV

REMHFWLRQV WR WKH HOHFWLRQ� 7KXV� WKH &RXUW KDG WR ³GHWHUPLQH ZKHWKHU D
VXEVWDQWLDO DQG PDWHULDO IDFWXDO LVVXH H[LVWHG ZLWK UHVSHFW WR WKH
>HPSOR\HU¶V@ FRPSODLQW�´ �� )��G ���� ��� ��WK &LU� ������ ,Q WKH LQVWDQW
FDVH WKH %RDUG DOUHDG\ FRQGXFWHG D KHDULQJ� 1RQHWKHOHVV� WKH &RXUW¶V
GLVFXVVLRQ DQG DSSOLFDWLRQ RI 6HZHOO LV SHUWLQHQW DQG LQVWUXFWLYH�

�
7KDW WKH ZRUG ³QLJJHU´ LV D VOXU LV QRW GHEDWDEOH� 7KH UHFHQW HGLWLRQ

RI WKH $PHULFDQ +HULWDJH 'LFWLRQDU\ RI WKH (QJOLVK /DQJXDJH GHILQHV
³QLJJHU´ DV IROORZV�

2IIHQVLYH 6ODQJ ��D� 8VHG DV D GLVSDUDJLQJ WHUP IRU D %ODFN
SHUVRQ� ³<RX FDQ RQO\ EH GHVWUR\HG E\ EHOLHYLQJ WKDW \RX UHDOO\
DUH ZKDW WKH ZKLWH ZRUOG FDOOV D QLJJHU´ �-DPHV %DOGZLQ�� E�

8VHG DV D GLVSDUDJLQJ WHUP IRU D PHPEHU RI DQ\ GDUN�VNLQQHG
SHRSOH� �� 8VHG DV D GLVSDUDJLQJ WHUP IRU D PHPEHU RI DQ\
VRFLDOO\� HFRQRPLFDOO\� RU SROLWLFDOO\ GHSULYHG JURXS RI SHRSOH�
³*XQ RZQHUV DUH WKH QHZ QLJJHUV � � � RI VRFLHW\´ �-RKQ
$TXLOLQR��

7+($0(5,&$1+(5,7$*(',&7,21$5<2) 7+((1*/,6+/$1*8$*( ��WK
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7KH %RDUG IXUWKHU H[SODLQHG WKDW ³WKH EXUGHQ ZLOO EH RQ WKH SDUW\

PDNLQJ XVH RI D UDFLDO PHVVDJH WR HVWDEOLVK WKDW LW ZDV WUXWKIXO DQG
JHUPDQH� DQG ZKHUH WKHUH LV GRXEW DV WR ZKHWKHU WKH WRWDO FRQGXFW RI VXFK
SDUW\ LV ZLWKLQ WKH GHVFULEHG ERXQGV� WKH GRXEW ZLOO EH UHVROYHG DJDLQVW
KLP�´ 6HZHOO 0IJ� &R�� ��� 1/5% ��� �� �������
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