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$V , SUHYLRXVO\ LQGLFDWHG� :LOOLDPV¶V VFKRRO UHFRUGV DOVR UHYHDOHG

WKDW :LOOLDPV VFRUHG D �� RQ DQ ,4 WHVW DW DJH �� DQG WKDW :LOOLDPV ZDV
RQ WKH ERUGHUOLQH OHYHO RI KXPDQ LQWHOOLJHQFH� RSHUDWLQJ DW DSSUR[LPDWHO\
WKH VL[WK ORZHVW PHDVXUDEOH SHUFHQWLOH� 6HH'HS� RI 'U� (LVHQEHUJ� S� ���
��� 'LVWULFW &RXUW +HDULQJ 7U�� S� ������ 7KH 2KLR &RXUW RI $SSHDOV ZDV
QRW SUHVHQWHG ZLWK WKLV LQIRUPDWLRQ� 7KH GLVWULFW FRXUW KHOG WKDW WKLV
LQIRUPDWLRQ ZDV ³µVLPSO\ PRUH RI WKH VDPH W\SH RI HYLGHQFH ZKLFK WKH

2KLR 6XSUHPH &RXUW DOUHDG\ KHOG GRHV QRW PLWLJDWH WKH DJJUDYDWLQJ

FLUFXPVWDQFH RI D µVHQVHOHVVO\ FUXHO DJJUDYDWHG PXUGHU LQ WKH FRXUVH RI

DQ DJJUDYDWHG UREEHU\�¶´ -�$� DW ��� �TXRWLQJ 6WDWH Y� :LOOLDPV� ���

1�(��G ���� ��� �2KLR &W� $SS� ������� 8QGHU 2KLR¶V GHDWK SHQDOW\

VWDWXWH� KRZHYHU� WKLV PD\ KDYH EHHQ UHOHYDQW HYLGHQFH RI D PHQWDO GHIHFW

RU GLVHDVH� 6HH 2+,2 5(9� &2'( ��������%���� ������� 6HH DOVR

:LOOLDPV� ��� 8�6� DW ��� �QRWLQJ WKDW ERUGHUOLQH PHQWDO UHWDUGDWLRQ LV
YDOXDEOH PLWLJDWLQJ HYLGHQFH ZKHQ YLHZHG WRJHWKHU ZLWK D KRUULILF
FKLOGKRRG��
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5HDG LQ FRQWH[W� :LOOLDPV¶V SHWLWLRQ IRU 3&5 VXJJHVWV KH ZDV QRW

DOOHJLQJ D %UDG\ YLRODWLRQ� UDWKHU� KH ZDV DUJXLQJ WKDW ZLWQHVVHV WHVWLILHG
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7KH PDMRULW\ FRQWHQGV WKDW:LOOLDPV SUHVHQWHG QR HYLGHQFH WKDW KLV

FRXQVHO GLG QRW PHHW WKH SURIHVVLRQDO VWDQGDUGV RI WKH WLPH� 6HHPDM� RS�

DQWH DW ��� $V QRWHG DERYH� KRZHYHU�:LOOLDPV SUHVHQWHG D ���� DIILGDYLW

IURP 'U� 6FKPLGW�*RHVVOLQJ� ZKLFK LQGLFDWHG WKDW� DFFRUGLQJ WR WKH

VWDQGDUGV RI WKH WLPH� ³UHFRUGV VKRXOG >KDYH EHHQ@ REWDLQHG IURP VFKRROV�
WUHDWPHQW VLWHV� FRXUWV� DQG HPSOR\HUV´ WR SUHSDUH IRU :LOOLDPV¶
VHQWHQFLQJ KHDULQJ� -�$� DW ��� �6FKPLGW�*RHVVOLQJ $II�� �HPSKDVLV
DGGHG�� 6HH DOVR :LOOLDPV� ��� 8�6� DW ������ �QRWLQJ LQ WKH UHYLHZ RI D
FRQYLFWLRQ WKDW EHFDPH ILQDO LQ ���� WKDW WKH GHIHQGDQW¶V VFKRRO UHFRUGV
FRQWDLQHG PLWLJDWLQJ HYLGHQFH��

7KH PDMRULW\ DOVR QRWHV WKDW WKHUH LV QR HYLGHQFH WKDW :LOOLDPV¶V
DWWRUQH\V IDLOHG WR REWDLQ :LOOLDPV¶V VFKRRO DQG MXYHQLOH UHFRUGV�
+RZHYHU� HYHQ LI :LOOLDPV¶V DWWRUQH\V KDG WKHVH UHFRUGV LQ WKHLU
SRVVHVVLRQ� WKHUH LV QR VWUDWHJLF UHDVRQ IRU HOHFWLQJ QRW WR SUHVHQW DW OHDVW
:LOOLDPV¶V VFKRRO UHFRUGV� ZKLFK FRQVLVWHG RI LQIRUPDWLRQ RQ KLV ORZ ,4
RI ��� HYHQ LQ OLJKW RI:LOOLDPV¶V ODFN RI FRRSHUDWLRQ DQG HVSHFLDOO\ VLQFH
VXFK HYLGHQFH PD\ KDYH EHHQ UHOHYDQW WR VKRZLQJ D PHQWDO GHIHFW RU
GLVHDVH� RQH RI WKH PLWLJDWLQJ IDFWRUV XQGHU 2+,2 5(9� &2'(
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6SHFLILFDOO\� WKH DIILGDYLW UHDGV�
$QGHUVRQ WROG PH DIWHU WDONLQJ WR WKH SROLFH WKDW KH NQHZ DERXW
>:LOOLDPV@ EHFDXVH WKH SROLFH WROG KLP DERXW WKH FDVH� $QGHUVRQ
VDLG WKDW KH PLJKW DV ZHOO VLQN >:LOOLDPV@ IRU ZKDW >:LOOLDPV@
KDG GRQH WR KLP�
� � � �
$QGHUVRQ WROG >:LOOLDPV@ WKDW � � � WKH SURVHFXWRUV ZHUH JRLQJ WR
JLYH KLP� $QGHUVRQ� D ELOO� PHDQLQJ OHVVHU WLPH� $QGHUVRQ VDLG
>:LOOLDPV@ VKRXOG QHYHU KDYH FURVVHG KLP�
� � � �
$IWHU $QGHUVRQ JRW EDFN IURP FRXUW� >:LOOLDPV@ WROG $QGHUVRQ
WKDW KH KDG OLHG� $QGHUVRQ VDLG� ³%HWWHU \RX WKDQ PH�´
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8QGHU 7RZQVHQG� D SHWLWLRQHU LV HQWLWOHG WR DQ HYLGHQWLDU\ KHDULQJ

LI�

��� WKH PHULWV RI WKH IDFWXDO GLVSXWH ZHUH QRW UHVROYHG LQ WKH

VWDWH KHDULQJ� ��� WKH VWDWH IDFWXDO GHWHUPLQDWLRQ LV QRW IDLUO\

VXSSRUWHG E\ WKH UHFRUG DV D ZKROH� ��� WKH IDFW�ILQGLQJ

SURFHGXUH HPSOR\HG E\ WKH VWDWH FRXUW ZDV QRW DGHTXDWH WR

DIIRUG D IXOO DQG IDLU KHDULQJ� ��� WKHUH LV D VXEVWDQWLDO

DOOHJDWLRQ RI QHZO\ GLVFRYHUHG HYLGHQFH� ��� WKH PDWHULDO

IDFWV ZHUH QRW DGHTXDWHO\ GHYHORSHG DW WKH VWDWH�FRXUW

KHDULQJ� RU ��� IRU DQ\ UHDVRQ LW DSSHDUV WKDW WKH VWDWH WULHU

RI IDFW GLG QRW DIIRUG WKH KDEHDV DSSOLFDQW D IXOO DQG IDLU IDFW

KHDULQJ�
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:H SDXVH KHUH WR QRWH DQ DSSDUHQW GLVFUHSDQF\ LQ WKH 6XSUHPH

&RXUW¶V RSLQLRQV� -XVWLFH 6WHYHQV ZURWH IRU WKH PDMRULW\ LQ SDUWV ,� ,,,�

DQG ,9 RI WKH RSLQLRQ DQG -XVWLFH 2¶&RQQRU ZURWH IRU WKH PDMRULW\ LQ SDUW

,, RI WKH RSLQLRQ� :LOOLDPV Y� 7D\ORU GHDOW ZLWK WKH 9LUJLQLD 6XSUHPH
&RXUW¶V RSLQLRQ RQ FROODWHUDO UHYLHZ� $V QRWHG DERYH� LQ SDUW ,,, RI KLV
RSLQLRQ -XVWLFH 6WHYHQV ZURWH WKDW D ODZ LV FOHDUO\ HVWDEOLVKHG LI LW ZDV
GHFLGHG DW WKH WLPH :LOOLDPV¶V FRQYLFWLRQ EHFDPH ILQDO� ,Q SDUW ,, RI KHU
RSLQLRQ� DOVR IRU WKH PDMRULW\� -XVWLFH 2¶&RQQRU ZURWH WKDW ZH ORRN WR WKH
³UHOHYDQW VWDWH FRXUW�GHFLVLRQ´ WR VHH ZKHWKHU D ODZ ZDV FOHDUO\
HVWDEOLVKHG� ,Q:LOOLDPV Y� 7D\ORU� WKH UHOHYDQW FDVH SUHVXPDEO\ ZDV WKH
9LUJLQLD 6XSUHPH &RXUW¶V GHFLVLRQ RQ FROODWHUDO UHYLHZ� 7KHVH
VWDWHPHQWV� ERWK IRU WKH PDMRULW\� DSSHDU LQFRQVLVWHQW��DW OHDVW LQ WKH FDVH
RI:LOOLDPV Y� 7D\ORU DQG LQ WKH SUHVHQW FDVH� %HFDXVH -XVWLFH 6WHYHQV¶V
VWDWHPHQW LV PRUH VSHFLILF� ZH IROORZ LW�
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,I WKH WULDO MXU\ XQDQLPRXVO\ ILQGV� E\ SURRI EH\RQG D UHDVRQDEOH
GRXEW� WKDW WKH DJJUDYDWLQJ FLUFXPVWDQFHV WKH RIIHQGHU ZDV
IRXQG JXLOW\ RI RXWZHLJK WKH PLWLJDWLQJ IDFWRUV� WKH WULDO MXU\
VKDOO UHFRPPHQG WR WKH FRXUW WKDW WKH VHQWHQFH RI GHDWK EH
LPSRVHG RQ WKH RIIHQGHU� $EVHQW VXFK D ILQGLQJ� WKH MXU\ VKDOO
UHFRPPHQG WKDW WKH RIIHQGHU EH VHQWHQFHG WR OLIH LPSULVRQPHQW
ZLWK SDUROH HOLJLELOLW\ DIWHU VHUYLQJ WZHQW\ IXOO \HDUV RI
LPSULVRQPHQW RU WR OLIH LPSULVRQPHQWZLWK SDUROH HOLJLELOLW\ DIWHU
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QRW UHTXHVWLQJ WKH DVVLVWDQFH RI D µSV\FKRORJLFDO H[SHUW
QHFHVVDU\ WR H[SODLQ >KLV@ EHKDYLRU LQ OLJKW RI KLV SV\FKR�VRFLDO
GHYHORSPHQW�¶ KLV RZQ SULRU FRQGXFW OLNHO\ FDXWLRQHG FRXQVHO
DJDLQVW VXFK FRXUVH� 'XULQJ D SUH�WULDO FRPSHWHQF\ KHDULQJ�
:LOOLDPV KDG UHIXVHG WR FRRSHUDWH ZLWK SV\FKRORJLVWV� ,Q OLJKW
RI WKLV SULRU FRQGXFW� FRXQVHO PD\ KDYH UHDVRQDEO\ GHWHUPLQHG
QRW WR UHTXHVW DQ\ DGGLWLRQDO �DQG SHUKDSV IXWLOH� H[SHUW
DVVLVWDQFH� LQVWHDG:LOOLDPV KLPVHOI FRXOG WHOO WKH MXU\ DERXW WKH
FRQGLWLRQV RI KLV FKLOGKRRG DQG LWV HIIHFW XSRQ KLP� WKHUHE\
SODFLQJ KLV RZQ SHUVRQDO WUDJHG\ LQWR FRQVLGHUDWLRQ DQG SHUKDSV
HYRNLQJ V\PSDWK\ IURP MXURUV�

7R RYHUFRPH WKLV KXUGOH� WKH GLVVHQW ORRNV WR RXU UHFHQW GHFLVLRQ LQ&DUWHU
Y� %HOO� ��� )��G ���� ��� ��WK &LU� ������ D SUH�$('3$ FDVH� 7KH
$('3$� KRZHYHU� SURKLELWV XV IURP UHO\LQJ RQ VXFK FDVHV��ZH DUH RQO\
SHUPLWWHG WR UHO\ RQ 6XSUHPH &RXUW FDVHV GHFLGHG DW WKH WLPH :LOOLDPV¶V
FRQYLFWLRQ EHFDPH ILQDO� :LOOLDPV� ��� 8�6� DW ������� :H FDQQRW
DJUHH� PRUHRYHU� WKDW:LOOLDPV¶V FDVH DSSURDFKHV WKH IDFWV LQ:LOOLDPV Y�
7D\ORU� RQ ZKLFK WKH GLVVHQW UHOLHV�
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7KXV ZH GR QRW NQRZ ZKHWKHU FRXQVHO ZHUH DZDUH RI :LOOLDPV¶V

IDWKHU¶V FRQGXFW DQG FKRVH QRW WR SXUVXH WKDW DYHQXH DV WULDO VWUDWHJ\ IRU
IHDU LW ZRXOG EH DGYHUVH UDWKHU WKDQ KHOSIXO�
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