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$ FRPPHUFLDO OHWWHU RI FUHGLW ³LV XVHG LQ D VDOH RI JRRGV WUDQVDFWLRQ

DV D SD\PHQW GHYLFH>�@´ ,Q UH *UDKDP 6TXDUH� ,QF�� ��� )��G ���� ���
��WK &LU� ������ ,Q WKH FRQWH[W RI WKH SUHVHQW GLVSXWH� VXFK OHWWHUV ZHUH
XVHG E\ 7HOZDUH DQG )LUVW 7HQQHVVHH WR DYRLG GLVSXWHV RYHU WKH TXDOLW\ RI
WKH JRRGV WUDQVSRUWHG E\ 7HOZDUH WR SXUFKDVHUV ZKR ZHUH ORFDWHG LQ
GLIIHUHQW FRXQWULHV� 6XFK OHWWHUV JHQHUDOO\ DUH LVVXHG E\ D IRUHLJQ EX\HU¶V
EDQN� ZKLFK REOLJDWHV LWVHOI WR SD\ WKH IXQGV UHSUHVHQWHG E\ WKH OHWWHU RI
FUHGLW XSRQ WKH SUHVHQWDWLRQ RI FHUWDLQ GRFXPHQWV E\ WKH KROGHU RI WKH
OHWWHU� ,Q W\SLFDO VDOHV WUDQVDFWLRQV� WKRVH GRFXPHQWV LQFOXGH ELOOV RI
ODGLQJ IURP WKH VKLSSHU� RU FHUWLILFDWHV RI TXDOLW\ WKDW PD\ EH UHTXLUHG E\
WKH WHUPV RI D OHWWHU RI FUHGLW� �-$ ��������� ³&RQILUPDWLRQ´ RI D OHWWHU
RI FUHGLW LV D SURFHVV WKURXJK ZKLFK D EDQN �RWKHU WKDQ WKH EDQN ZKLFK
LVVXHG WKH OHWWHU� DJUHHV WR SD\ WKH DPRXQW VWDWHG LQ WKH OHWWHU XSRQ WKH
SUHVHQWDWLRQ RI SURSHU GRFXPHQWDWLRQ� ³)&,$ LQVXUDQFH´ UHIHUV WR D
IHGHUDO SURJUDP WKDW SURYLGHV LQVXUDQFH FRYHUDJH IRU H[SRUW WUDQVDFWLRQV�
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7HQQHVVHH DUJXHV WKDW DQ\ GLVSURSRUWLRQDWH SUHMXGLFH WR WKH 6%$ ZDV
FDXVHG E\ %HRJUDGVND %DQND� $V WKH GLVWULFW FRXUW UHFRJQL]HG� KRZHYHU�
WKH SDUWLHV¶ ³EDUJDLQHG�IRU REMHFWLYHV´ ZHUH VHW IRUWK LQ WKH JXDUDQW\
DJUHHPHQW DQG SHUWLQHQW UHJXODWLRQV� %\ IDLOLQJ WR FRPSO\ ZLWK WKH
UHTXLUHPHQWV VHW IRUWK WKHUHLQ� )LUVW 7HQQHVVHH GLG LQGHHG GHIHDW WKH
6%$¶V EDUJDLQHG�IRU REMHFWLYHV E\ LQFUHDVLQJ WKH ULVN RI ORVV WR WKH
DJHQF\� 6LPLODUO\� )LUVW 7HQQHVVHH¶V LPSUXGHQW ORDQ VHUYLFLQJ PD\ KDYH
FDXVHG GLVSURSRUWLRQDWH SUHMXGLFH WR WKH 6%$� JLYHQ WKH IDFW WKDW WKH EDQN
WRRN QR DFWLRQ WR SURWHFW WKH LQWHUHVWV RI WKH 6%$� GHVSLWH LWV DELOLW\ WR GR
VR� :LWK UHVSHFW WR WKH WKLUG IDFWRU� FXVWRP DQG XVDJH� ZH ILQG QR HUURU LQ
WKH GLVWULFW FRXUW¶V FRQFOXVLRQ WKDW ³SUXGHQW EDQNHUV� DW D PLQLPXP�
IROORZ XS LQ VRPH ZD\ ZKHQ OHWWHUV RI FUHGLW DUH GLVKRQRUHG IRU D
GLVFUHSDQF\ LQ WKH GRFXPHQWV�´ 6XFK D FRQFOXVLRQ LV VXSSRUWHG E\ WKH
WULDO WHVWLPRQ\� )LQDOO\� )LUVW 7HQQHVVHH DUJXHV WKDW UHOHDVLQJ WKH 6%$
IURP LWV JXDUDQW\ DJUHHPHQW ZRXOG EHVWRZ DQ ³XQIDLU DGYDQWDJH´ XSRQ
WKH DJHQF\� :H FDQQRW DJUHH� 5HOHDVLQJ WKH 6%$ IURP LWV JXDUDQW\
REOLJDWLRQ XQGRXEWHGO\ ZLOO ZRUN WR WKH DJHQF\¶V ³DGYDQWDJH�´ 6XFK DQ
DGYDQWDJH� KRZHYHU� LV QHLWKHU XQIDLU QRU XQUHDVRQDEOH� JLYHQ )LUVW
7HQQHVVHH¶V YLRODWLRQ RI LWV FRQWUDFWXDO REOLJDWLRQ WR VHUYLFH LWV 7HOZDUH
ORDQ SUXGHQWO\� DQG WKH SRVVLELOLW\ WKDW WKH EDQN¶V LQDFWLRQ PD\ KDYH
UHVXOWHG LQ WKH ORDQ GHIDXOW� &I� )LUVW ,QWHUVWDWH %DQN RI ,GDKR Y� 6PDOO
%XV� $GPLQ�� ��� )��G ���� ��� ��WK &LU� ����� �³,Q WKLV FDVH DIILUPDQFH
XQGRXEWHGO\ UHOHDVHV WKH 6%$ IURP D FRQWUDFWXDO OLDELOLW\� %XW WKH
DGYDQWDJH LV QRW XQUHDVRQDEOH� JLYHQ WKH EDQN¶V FOHDU YLRODWLRQ RI WKH
FRQWUDFWHG�IRU GLVEXUVHPHQW DPRXQWV DQG SXUSRVHV� DQG WKH EDQN¶V
IUDXGXOHQW FRQGXFW LQ ILOLQJ IDOVH VWDWHPHQWV�´�� 3LWWVEXUJK 1DW¶O %DQN�
��� )��G DW ��� �³)LQDOO\ QR XQIDLU DGYDQWDJH ZLOO DFFUXH WR 6%$ DV D
UHVXOW RI UHOHDVLQJ LW IURP LWV FRQWUDFWXDO OLDELOLW\ � � � VLQFH LW ZDV >WKH
EDQN¶V@ RZQ GHOD\ ZKLFK FDXVHG WKH ORVV RI WKH SURFHHGV IURP WKH
FKHFN�´��
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:KHQ DVVHVVLQJPDWHULDOLW\ LQ WKH FRQWH[W RI 6%$ ORDQ JXDUDQWHHV�

IHGHUDO FRXUWV JHQHUDOO\ KDYH FRQVLGHUHG IRXU IDFWRUV� ��� ZKHWKHU WKH

EUHDFK GHIHDWHG D EDUJDLQHG�IRU REMHFWLYH� ��� ZKHWKHU WKH EUHDFK FDXVHG

GLVSURSRUWLRQDWH SUHMXGLFH WR WKH QRQ�EUHDFKLQJSDUW\� ���ZKHWKHU FXVWRP

RU XVDJH IDYRUV D ILQGLQJ RI PDWHULDOLW\� DQG ��� ZKHWKHU DOORZDQFH RI

UHFLSURFDO QRQ�SHUIRUPDQFH ZRXOG UHVXOW LQ DQ XQUHDVRQDEOH DQG XQIDLU

DGYDQWDJH WR HLWKHU SDUW\� 6HH� H�J��+HULWDJH %DQN 	 7UXVW &R�� ��� )��G
DW ���� 6DQGHUV� ��� )��G DW ���� :LWK UHVSHFW WR WKH ILUVW IDFWRU� )LUVW

7HQQHVVHH FRQWHQGV WKDW %HRJUDGVND %DQND¶V ³ZURQJIXO GLVKRQRU�´ DQG

QRW LWV IDLOXUH WR DFW DV D SUXGHQW OHQGLQJ LQVWLWXWLRQ� GHIHDWHG WKH 6%$¶V

EDUJDLQHG�IRU REMHFWLYH RI ³D VXFFHVVIXO ORDQ WR D VPDOO EXVLQHVV DQG

UHSD\PHQW RI WKH VDPH�´ /LNHZLVH� ZLWK UHVSHFW WR WKH VHFRQG IDFWRU� )LUVW
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/LNHZLVH� WKH 7HOZDUH ORDQ DXWKRUL]DWLRQ LQFRUSRUDWHG� E\

UHIHUHQFH� DOO SURYLVLRQV RI WKH )LUVW 7HQQHVVHH�6%$ ORDQ JXDUDQW\
DJUHHPHQW�
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$V QRWHG� VXSUD� ���������� KDV QRZ EHHQ UHSODFHG E\ �� &�)�5�

� �������� ZKLFK LPSRVHV HVVHQWLDOO\ WKH VDPH UHTXLUHPHQWV XSRQ D

OHQGHU VXFK DV )LUVW 7HQQHVVHH�
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,Q /LIH &DUH &HQWHUV� WKLV FRXUW FRQFOXGHG WKDW ³WKH ODZ LQ

7HQQHVVHH LV FRPSOHWHO\ VLOHQW DV WR WKH DOORFDWLRQ RI EXUGHQV RI SURRI LQ

D EUHDFK RI FRQWUDFW FDVH�´ /LIH &DUH &HQWHUV� �� )��G DW ���� :H WKHQ

UHDVRQHG�

,W LV FOHDU WKDW� XQGHU 7HQQHVVHH ODZ� D SODLQWLII FDQQRW

UHFRYHU IRU D EUHDFK RI FRQWUDFW LI KH KDV QRW IXOO\ SHUIRUPHG

XQGHU WKH FRQWUDFW� � � � +RZHYHU� WKLV GRHV QRW PHDQ WKDW WKH

SODLQWLII KDV WKH EXUGHQ RI SURRI RQ WKH LVVXH RI KLV RZQ

SHUIRUPDQFH� � � � ,Q WKH EUHDFK RI FRQWUDFW FRQWH[W LW PDNHV QR

VHQVH WR UHTXLUH WKH SODLQWLII WR SOHDG DQG SURYH WKH SHUIRUPDQFH

RI D FRQWUDFW DV DQ HVVHQWLDO IDFW DQG HOHPHQW RI WKH SODLQWLII¶V

FDXVH RI DFWLRQ�

,G� :H FLWHG WZR UHDVRQV IRU UHDFKLQJ WKH IRUHJRLQJ FRQFOXVLRQ� ���
³IURP D MXGLFLDO HFRQRP\ SHUVSHFWLYH LW LV ZKROO\ LPSUDFWLFDO WR LPSRVH
XSRQ WKH SODLQWLII WKH EXUGHQ RI SHUHPSWRULO\ KDYLQJ WR SURYH KLV RZQ
SHUIRUPDQFH XQGHU WKRVH VHFWLRQV RI D FRQWUDFW WR ZKLFK WKHUH LV QR
FKDOOHQJH´� DQG ��� ³DOORFDWLQJ WKH EXUGHQ RI VXFK DQ DIILUPDWLYH GHIHQVH
RQ WKH SODLQWLII ZRXOG DOORZ WKH GHIHQGDQW WR VLGHVWHS FHUWDLQ UHOHYDQW
OHJDO SULQFLSOHV XQGHU 7HQQHVVHH ODZ�´ ,G� DW ��������

�
%HFDXVH 6DIHFR ZDV GHFLGHG ZHOO DIWHU WKH FRPSOHWLRQ RI EULHILQJ

DQG RUDO DUJXPHQW LQ WKH SUHVHQW DSSHDO� LW KDV QRW EHHQ DGGUHVVHG E\
HLWKHU SDUW\�

�
,PSRVLQJ WKH EXUGHQ RI SURRI XSRQ D GHIHQGDQW WR HVWDEOLVK D

SODLQWLII¶V QRQ�SHUIRUPDQFH RI D FRQGLWLRQ SUHFHGHQW DSSHDUV WR EH DW RGGV
ZLWK WKH UXOH IROORZHG LQ PRVW MXULVGLFWLRQV� LQFOXGLQJ 7HQQHVVHH� 6HH�
H�J�� 0F5H\QROGV Y� $P� 3URJUHVVLYH &RUS�� ���� :/ ����� �7HQQ� &W�
$SS�0DUFK �� ����� �³7KH SODLQWLII RYHUORRNV WKH IDFW� KRZHYHU� WKDW WKH
GHIHQGDQWV GLG QRW FDUU\ WKH EXUGHQ RI SURYLQJ WKDW WKH FRQGLWLRQ
SUHFHGHQW GLG QRW RFFXU� 7KH SODLQWLII PXVW SURYH WKDW WKH FRQGLWLRQ
SUHFHGHQW ZDV VDWLVILHG LQ RUGHU WR HVWDEOLVK WKDW WKH GHIHQGDQW¶V OLDELOLW\
ZDV WULJJHUHG XQGHU WKH FRQWUDFW�´�� &ODUN Y� *LOOLDP &DQG\ &R�� ,QF��
���� :/ ���� �7HQQ� &W� $SS� -DQ� �� ����� �³7KHUH LV QRW D VFLQWLOOD RI
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HYLGHQFH LQ WKLV UHFRUG WKDW WKH FRPSDQ\ LV DEOH WR UHSD\ WKH ��������

7KLV LV D FRQGLWLRQ SUHFHGHQW WR WKH PDWXULQJ RI WKH REOLJDWLRQ� 3ODLQWLII

KDV WKH EXUGHQ RI VKRZLQJ WKDW WKH REOLJDWLRQ KDV PDWXUHG DQG WKDW

GHIHQGDQW KDV IDLOHG WR PHHW WKDW REOLJDWLRQ�´�� $EQL -RLQW 9HQWXUH Y�

.LQQDUG� ���� :/ ���� �7HQQ� &W� $SS� 0DUFK ��� ����� �³7KH SDUW\
VHHNLQJ WR HQIRUFH D FRQWUDFW KDV WKH EXUGHQ RI SURYLQJ WKDW KH KDV
SHUIRUPHG FRQGLWLRQV SUHFHGHQW WR OLDELOLW\ RI WKH GHIHQGDQW�´��0DUJUDYH
Y� .�3� &KDQQDEDVVDSSD� ����:/ ����� �7HQQ� &W� $SS� 1RY� �� �����
�³7KH EXUGHQ ZDV XSRQ WKH SODLQWLII WR VKRZ WKDW KH KDG WKH DELOLW\ WR
SHUIRUP DOO RI WKH FRQGLWLRQV SUHFHGHQW � � � � 3ODLQWLII KDV IDLOHG WR SURYH
WKDW KH KDG WKH DELOLW\ WR SHUIRUP� 7KHUHIRUH� HYHQ DVVXPLQJ D EUHDFK RI
WKH FRQWUDFW E\ GHIHQGDQWV� SODLQWLII KDV IDLOHG WR VKRZ WKDW KH KDG WKH
DELOLW\ WR SHUIRUP DOO RI WKH FRQGLWLRQV SUHFHGHQW� +H LV QRW HQWLWOHG WR
GDPDJHV IRU GHIHQGDQWV¶ UHSXGLDWLRQ�´�� -RKQ+�0RRUH	6RQV Y� $GDPV�
�� 7HQQ� $SS� ���� ��� 6�:��G ��� ������ �³7KH GHIHQGDQW¶V SURPLVH
WR IXUQLVK WKH H[WUD EULFN DQG WR SD\ WKH FRVW RI OD\LQJ WKHP ZDV
FRQGLWLRQHG XSRQ ��� WKH EULFN EHLQJ XQGHUVL]HG� DQG ��� XSRQ LW EHLQJ
GHWHUPLQHG WKDW� EHFDXVH WKH\ ZHUH XQGHUVL]HG� DQ DGGLWLRQDO TXDQWLW\ RI
EULFN ZHUH UHTXLUHG WR FRPSOHWH WKH MRE� &RPSODLQDQW� VXLQJ RQ VXFK
SURPLVH� KDG WKH EXUGHQ RI DOOHJLQJ DQG SURYLQJ ERWK WKH FRQGLWLRQ DQG
WKH SHUIRUPDQFH RI LW�´�� VHH DOVR 0HOORQ %DQN Y� $HWQD %XV� &UHGLW� ,QF��
��� )��G ����� ���� ��UG &LU� ����� �DSSO\LQJ 3HQQV\OYDQLD ODZ�
�³7KHUHIRUH� WKH GLVWULFW FRXUW ZDV LQ HUURU ZKHQ LW SODFHG RQ $HWQD WKH
EXUGHQ RI SURYLQJ WKH LQVROYHQF\ RI WKH ERUURZHUV DV D GHIHQVH WR WKH
DFWLRQ� �IRRWQRWH RPLWWHG�� 0HOORQ KDG WKH EXUGHQ RI VKRZLQJ WKDW WKH
ERUURZHUV ZHUH VROYHQW DV D FRQGLWLRQ SUHFHGHQW WR UHFRYHU\ IRU EUHDFK RI
$HWQD
V SURPLVH�´�� 6WDQGDUG $OOLDQFH ,QGXV�� ,QF� Y� %ODFN &ODZVRQ &R��
��� )��G ���� ��� ��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ��� ������
�DSSO\LQJ 2KLR ODZ� �³0RUHRYHU� LQDVPXFK DV VHFWLRQ ����� RSHUDWHV DV
D FRQGLWLRQ SUHFHGHQW WR DQ\ UHFRYHU\� WKH EXUGHQ RI SURRI LV RQ WKH
SODLQWLII WR VKRZ WKDW QRWLFH ZDV JLYHQ ZLWKLQ D UHDVRQDEOH WLPH�´�� 1DW¶O
(OHF� 0IUV� $VVRF� Y� *XOI 8QGHUZULWHUV ,QV� &R�� ��� )��G ���� ��� ��WK
&LU� ����� �FLWLQJ �� &RXFK RQ ,QVXUDQFH �G � ������ IRU WKH SURSRVLWLRQ
WKDW ³FRQGLWLRQV SUHFHGHQW PXVW EH SURYHG E\ SODLQWLII ZKR VHHNV WR
UHFRYHU RQ LQVXUDQFH SROLF\´�� 5D\PRQG Y� 0DUNV� ��� )��G ���� ����
:/ ������ ��QG &LU� -XQH ��� ����� �DSSO\LQJ 1HZ <RUN ODZ� �³:KHUH
WKHUH LV D FRQGLWLRQ SUHFHGHQW WR SHUIRUPDQFH� WKH SDUW\ VHHNLQJ WR HQIRUFH
WKH FRQWUDFWXDO REOLJDWLRQ EHDUV WKH EXUGHQ RI SURRI�´��

,Q 6DIHFR� KRZHYHU� D SDQHO RI WKLV FRXUW FLWHG +DUODQ Y� +DUGDZD\�
��� 6�:��G ���� ��� �7HQQ� &W� $SS� ������ IRU WKH SURSRVLWLRQ WKDW�
XQGHU 7HQQHVVHH ODZ� D SODLQWLII¶V IDLOXUH WR FRPSO\ ZLWK D FRQGLWLRQ
SUHFHGHQW LV DQ DIILUPDWLYH GHIHQVH� RQ ZKLFK WKH GHIHQGDQW EHDUV WKH
EXUGHQ RI SURRI� ,Q +DUODQ� WKH 7HQQHVVHH DSSHOODWH FRXUW UHOLHG XSRQ
7HQQ�5�&LY�3� ���� ZKHQ FRQFOXGLQJ WKDW ³>W@KH QRQ�SHUIRUPDQFH RI D
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7KLV LV QRW WR VD\� KRZHYHU� WKDW'DXEHUW¶V IDFWRUV ZLOO QHYHU VHUYH

DV UHDVRQDEOHPHDVXUHV RI UHOLDELOLW\ ZKHQ H[SHUW WHVWLPRQ\ LV EDVHG XSRQ
SHUVRQDO NQRZOHGJH RU H[SHULHQFH� 7R WKH FRQWUDU\� WKH .XPKR &RXUW
UHFRJQL]HG WKDW 'DXEHUW¶V OLVW RI IDFWRUV PD\ RU PD\ QRW EH SHUWLQHQW LQ
DVVHVVLQJ H[SHUW WHVWLPRQ\ RI DQ\ W\SH� UHJDUGOHVV RI ZKHWKHU VXFK
WHVWLPRQ\ LV EDVHG XSRQ VFLHQWLILF� WHFKQLFDO� RU RWKHU VSHFLDOL]HG
NQRZOHGJH�
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FRQGLWLRQ SUHFHGHQW LV DQ DIILUPDWLYH GHIHQVH WKDW PXVW EH SOHG´ E\ WKH
GHIHQGDQW� +DUODQ� ��� 6�:��G DW ��� �(PSKDVLV DGGHG�� 1RWDEO\� 5XOH
����� ZKLFKPLUURUV )HG�5�&LY�3� ��F�� PHUHO\ LPSRVHV D SOHDGLQJ EXUGHQ
XSRQ D GHIHQGDQW� /LNH LWV IHGHUDO FRXQWHUSDUW� LW SURYLGHV WKDW D SODLQWLII

PD\ DYHU JHQHUDOO\ WKDW DOO FRQGLWLRQV SUHFHGHQW KDYH EHHQ SHUIRUPHG� ,I

D GHIHQGDQW ZLVKHV WR FRQWHVW WKH LVVXH� KH RU VKH PXVW GHQ\ WKH

SHUIRUPDQFH RI D FRQGLWLRQ SUHFHGHQW ZLWK SDUWLFXODULW\� 7HQQ�5�&LY�3�

����� )HG�5�&LY�3� ��F�� 1HLWKHU WKH IHGHUDO UXOH QRU WKH 7HQQHVVHH UXOH

SODFHV WKH EXUGHQ RI SURRI XSRQ WKH GHIHQGDQW WR HVWDEOLVK WKH QRQ�

RFFXUUHQFH RI D FRQGLWLRQ SUHFHGHQW� 7R WKH FRQWUDU\� RQFH WKH GHIHQGDQW

KDV SXW WKH LVVXH LQ FRQWHVW� WKH EXUGHQ RI SURRI UHVWV ZLWK WKH SODLQWLII�

6HH� H�J�� -DFNVRQ Y� 6HDERDUG &RDVW /LQH 5� &R�� ��� )��G ���� ����
���WK &LU� ����� �³>$@ 3ODLQWLII PXVW JHQHUDOO\ DOOHJH LQ KLV FRPSODLQW WKDW
µDOO FRQGLWLRQV WKH LQVWLWXWLRQ RI WKH ODZVXLW KDYH EHHQ IXOILOOHG�¶
)HG�5�&LY�3� ��F�� ,I WKH GHIHQGDQW GRXEWV WKH YHUDFLW\ RI WKH SODLQWLII¶V
DOOHJDWLRQ� LQ ZKROH RU LQ SDUW� WKHQ WKH GHIHQGDQW PD\ GHQ\ µVSHFLILFDOO\
DQG ZLWK SDUWLFXODULW\¶ WKDW WKH SUHFRQGLWLRQV KDYH QRW EHHQ IXOILOOHG� ,G�

7KH SODLQWLII WKHQ EHDUV WKH EXUGHQ RI SURYLQJ WKDW WKH FRQGLWLRQV
SUHFHGHQW� ZKLFK WKH GHIHQGDQW KDV VSHFLILFDOO\ MRLQHG LQ LVVXH� KDYH EHHQ
VDWLVILHG�´��

$ SDQHO RI WKLV FRXUW UHDFKHG D FRQWUDU\ FRQFOXVLRQ LQ 6DIHFR�
KRZHYHU� DQG ZH DUH QRW DW OLEHUW\ WR GHSDUW IURP WKDW UXOLQJ� 6DOPL Y�

6HF¶\ RI +HDOWK DQG +XPDQ 6HUYV�� ��� )��G ���� ��� ��WK &LU������ �³$
SDQHO RI WKLV &RXUW FDQQRW RYHUUXOH WKH GHFLVLRQ RI DQRWKHU SDQHO�´��
&RQVHTXHQWO\� IRU SXUSRVHV RI RXU DQDO\VLV KHUHLQ� ZHPXVW FRQFOXGH WKDW�
XQGHU 7HQQHVVHH ODZ� WKH 6%$ ZRXOG EHDU WKH EXUGHQ RI SURYLQJ )LUVW
7HQQHVVHH¶V QRQ�SHUIRUPDQFH RI D FRQGLWLRQ SUHFHGHQW� )RU UHDVRQV WR EH
VHW IRUWK PRUH IXOO\� LQIUD� KRZHYHU� ZH UHMHFW )LUVW 7HQQHVVHH¶V DUJXPHQW
WKDW VWDWH ODZ VXSSOLHV WKH DSSOLFDEOH UXOH RI GHFLVLRQ� 5DWKHU� DV ZH ZLOO
H[SODLQ� SHUWLQHQW 6%$ UHJXODWLRQV SODLQO\ DOORFDWH WKH EXUGHQ RI SURRI WR
)LUVW 7HQQHVVHH� 7KHUHIRUH� 6DIHFR GRHV QRW FRQWURO WKH RXWFRPH RI WKH
LQVWDQW FDVH�
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7KH SHUWLQHQW ODQJXDJH RI WKH /HQGHU¶V $JUHHPHQW LQ %UXQVZLFN

%DQNSURYLGHG WKDW WKH JRYHUQPHQW¶V JXDUDQW\ REOLJDWLRQ ³µZDV VXSSRUWHG
E\ WKH IXOO IDLWK DQG FUHGLW RI WKH 8QLWHG 6WDWHV DQG LV LQFRQWHVWDEOH H[FHSW
IRU IUDXG RU PLVUHSUHVHQWDWLRQ RI ZKLFK WKH /HQGHU >EDQN@ KDV DFWXDO
NQRZOHGJH � � � >�@ >DQG LV@ XQHQIRUFHDEOH E\ WKH /HQGHU WR WKH H[WHQW RI
DQ\ ORVV RFFDVLRQHG E\ � � � XVH RI ORDQ IXQGV IRU XQDXWKRUL]HG SXUSRVHV�
QHJOLJHQW VHUYLFLQJ� RU IDLOXUH WR REWDLQ WKH UHTXLUHG VHFXULW\ � � � �¶´
%UXQVZLFN %DQN� ��� )��G DW �����
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,Q LWV ZULWWHQ GHFLVLRQ� WKH GLVWULFW FRXUW TXRWHG � ���������� ZKLOH

UHFRJQL]LQJ WKDW LW KDV EHHQ UHSODFHG E\ � �������� ZKLFK FRQWDLQV
VRPHZKDW VLPLODU ODQJXDJH� ,Q UHOHYDQW SDUW� � ������� QRZ SURYLGHV WKDW
WKH ³6%$ LV UHOHDVHG IURP OLDELOLW\ RQ D ORDQ JXDUDQWHH � � � LI´ FHUWDLQ
HYHQWV RFFXU� 7R WKH H[WHQW WKDW WKH WZR UHJXODWLRQV GLIIHU� KRZHYHU� ZH
EDVH RXU DQDO\VLV� DV GLG WKH GLVWULFW FRXUW� XSRQ WKH ODQJXDJH RI
� ���������� ZKLFK ZDV LQ HIIHFW ZKHQ WKH 6%$ UHIXVHG WR KRQRU LWV ORDQ
JXDUDQW\�
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,Q WKHLU UHVSHFWLYH EULHIV� WKH SDUWLHV GLVSXWHZKHWKHU WKH UHTXLUHPHQW

RI ³VXEVWDQWLDO FRPSOLDQFH´ XQGHU ���������� VKRXOG EH FKDUDFWHUL]HG DV
SURYLGLQJ WKH 6%$ ZLWK D SRWHQWLDO DIILUPDWLYH GHIHQVH WR OLDELOLW\ RQ LWV
ORDQ JXDUDQW\� RU DV VHWWLQJ IRUWK D FRQGLWLRQ SUHFHGHQW WR WKH 6%$¶V
JXDUDQW\ REOLJDWLRQ� $V QRWHG DERYH� D SODLQWLII W\SLFDOO\ EHDUV WKH EXUGHQ
RI SURYLQJ LWV VDWLVIDFWLRQ RI D FRQGLWLRQ SUHFHGHQW� ZKHUHDV D GHIHQGDQW
RUGLQDULO\ EHDUV WKH EXUGHQ RI HVWDEOLVKLQJ WKH H[LVWHQFH RI DQ DIILUPDWLYH
GHIHQVH� $V ZH DOVR KDYH UHFRJQL]HG� KRZHYHU� XQGHU 7HQQHVVHH ODZ� WKH
QRQ�RFFXUUHQFH RI D FRQGLWLRQ SUHFHGHQW LV DQ DIILUPDWLYH GHIHQVH� DQG WKH
GHIHQGDQW EHDUV WKH EXUGHQ RI SURRI RQ WKH LVVXH� Safeco, 191 F.3d at 682�
7KXV� RXU KROGLQJ WKDW )LUVW 7HQQHVVHH ERUH WKH EXUGHQ RI SURRI ZLWK
UHVSHFW WR LWV ³VXEVWDQWLDO FRPSOLDQFH´ WXUQV QRW XSRQ WKH ODEHO WKDW ZH
DIIL[ WR WKH UHTXLUHPHQWV VHW IRUWK LQ ����������� EXW XSRQ RXU FRQFOXVLRQ
WKDW WKH UHJXODWLRQ VSHFLILFDOO\ DOORFDWHV WKH EXUGHQ RI SURRI� $V QRWHG
DERYH� WKH RQO\ UHDVRQDEOH LQWHUSUHWDWLRQ RI ���������� LV WKDW LW LPSRVHV
WKH EXUGHQ RI SURRI XSRQ WKH SODLQWLII� UHJDUGOHVV RI ZKHWKHU LWV
UHTXLUHPHQWV DUH FKDUDFWHUL]HG DV D ³FRQGLWLRQ SUHFHGHQW´ RU DV DQ
³DIILUPDWLYH GHIHQVH�´ *LYHQ WKDW WKH IHGHUDO UHJXODWLRQ XQDPELJXRXVO\
DOORFDWHV WKH EXUGHQ RI SURRI� 7HQQHVVHH FRPPRQ ODZ VLPSO\ KDV QR SODFH
LQ RXU DQDO\VLV�
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&I�)UHGHQEXUJ Y� &RQWUD &RVWD &RXQW\'HSW� RI +HDOWK 6HUY�� ���

)��G ����� ���� ��WK &LU� ����� �FRQVWUXLQJ D SRUWLRQ RI WKH $PHULFDQV
ZLWK 'LVDELOLWLHV $FW� �� 8�6�&� � ������G�����D�� ZKLFK SURKLELWV DQ
HPSOR\HU IURP LQTXLULQJ WRZKHWKHU DQ LQGLYLGXDO LV GLVDEOHG ³XQOHVV VXFK
H[DPLQDWLRQ RU LQTXLU\ LV VKRZQ WR EH MRE�UHODWHG DQG FRQVLVWHQW ZLWK
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DOVR LV FRQVLVWHQW ZLWK.XPKR 7LUH &R�� /WG� Y� &DUPLFKDHO� ��� 8�6� ���

������� ZKLFK DOVR ZLOO EH GLVFXVVHG� LQIUD� ,G� $V D UHVXOW� WKH UHFHQW

DPHQGPHQW WR 5XOH ��� GRHV QRW DOWHU WKH VWDQGDUG IRU HYDOXDWLQJ WKH

DGPLVVLELOLW\ RI H[SHUW WHVWLPRQ\ LQ WKLV FDVH�
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EXVLQHVV QHFHVVLW\�´ DV SODFLQJ WKH EXUGHQ RQ WKH HPSOR\HU WR PDNH WKH

UHTXLVLWH VKRZLQJ� �(PSKDVLV DGGHG��

3DUHQWKHWLFDOO\� DOWKRXJK ZH KDYH UHMHFWHG )LUVW 7HQQHVVHH¶V

DUJXPHQW WKDW VWDWH ODZ FRQWUROV RXU DQDO\VLV� ZH QRWH WKDW WKH FRXUWV RI

WKDW VWDWH KDYH LQWHUSUHWHG VLPLODU ³XQOHVV´ VWDWXWRU\ ODQJXDJH DV LPSRVLQJ

WKH EXUGHQ RI SURRI XSRQ D SODLQWLII� 6HH /LWWOH Y� 1DVKYLOOH� &KDWWDQRRJD
DQG 6W� /RXLV 5\� &R�� �� 7HQQ� $SS� ���� ��� 6�:��G ��� ������
�LQWHUSUHWLQJ D VWDWXWH ZKLFK SURYLGHG WKDW QR WUDLQ HQJLQHHU ³VKDOO EH
FRPSHOOHG WR EORZ WKH ZKLVWOH RU ULQJ WKH EHOO DW DQ\ FURVVLQJ� XQOHVV LW LV
VR GHVLJQDWHG >DV D SXEOLF FURVVLQJ@´ DV SODFLQJ WKH EXUGHQ RI SURRI XSRQ
WKH SODLQWLII WR SURYH WKDW WKH FURVVLQJ KDG EHHQ VR GHVLJQDWHG��

��
7KH H[LVWHQFH RI �� &�)�5� � ��������� DOVR GLVWLQJXLVKHV WKH

SUHVHQW FDVH IURP .LPEHOO )RRGV� ��� 8�6� DW ���� XSRQ ZKLFK )LUVW
7HQQHVVHH UHOLHV� ,Q .LPEHOO )RRGV� WKH 6XSUHPH &RXUW DSSOLHG WKH
IHGHUDO FRPPRQ ODZ �ZKLFK LQFRUSRUDWHG VWDWH FRPPHUFLDO ODZ DV WKH
IHGHUDO UXOH RI GHFLVLRQ� WR DQ 6%$ GLVSXWH UHJDUGLQJ OLHQ SULRULWLHV
EHFDXVH QR IHGHUDO VWDWXWH VHW VXFK SULRULWLHV� ,Q WKH SUHVHQW FDVH�
KRZHYHU� ZH QHHG QRW UHVRUW WR 7HQQHVVHH ODZ� YLD WKH IHGHUDO FRPPRQ
ODZ� LQ RUGHU WR UHVROYH WKH EXUGHQ RI SURRI LVVXH� $V QRWHG DERYH� DQ
6%$ UHJXODWLRQ� �� &�)�5� � ���������� DOORFDWHG WKH EXUGHQ RI SURRI
ZLWK UHVSHFW WR WKH DJHQF\¶V ORDQ JXDUDQW\ REOLJDWLRQV� &RQVHTXHQWO\� ZH
QHHG QRW ORRN WR WKH IHGHUDO FRPPRQ ODZ WR ILOO D YRLG VXFK DV WKDW ZKLFK
H[LVWHG LQ .LPEHOO )RRGV�
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5XOH ��� ZDV DPHQGHG� HIIHFWLYH 'HFHPEHU �� ����� WR UHDG DV

IROORZV�

,I VFLHQWLILF� WHFKQLFDO� RU RWKHU VSHFLDOL]HG NQRZOHGJH ZLOO
DVVLVW WKH WULHU RI IDFW WR XQGHUVWDQG WKH HYLGHQFH RU WR GHWHUPLQH
D IDFW LQ LVVXH� D ZLWQHVV TXDOLILHG DV DQ H[SHUW E\ NQRZOHGJH�
VNLOO� H[SHULHQFH� WUDLQLQJ� RU HGXFDWLRQ�PD\ WHVWLI\ WKHUHWR LQ WKH
IRUP RI DQ RSLQLRQ RU RWKHUZLVH� LI ��� WKH WHVWLPRQ\ LV EDVHG
XSRQ VXIILFLHQW IDFWV RU GDWD� ��� WKH WHVWLPRQ\ LV WKH SURGXFW RI
UHOLDEOH SULQFLSOHV DQG PHWKRGV� DQG ��� WKH ZLWQHVV KDV DSSOLHG
WKH SULQFLSOHV DQG PHWKRGV UHOLDEO\ WR WKH IDFWV RI WKH FDVH�

7KH IRUHJRLQJ DPHQGPHQW WR 5XOH ��� PHUHO\ UHIOHFWV WKH WUDGLWLRQDO
'DXEHUW LQTXLU\� ZKLFK ZLOO EH GLVFXVVHG PRUH IXOO\� LQIUD� 6HH 1HOVRQ Y�
7HQQ� *DV 3LSHOLQH &R�� ��� )��G ���� ��� Q� � ��WK &LU� ������ SHWLWLRQ
IRU FHUW� ILOHG� �� 8�6�/�:� ���� �-XQH �� ������ $V DPHQGHG� 5XOH ���
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