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,Q UHOHYDQW SDUW� +LQNOH¶V FRXQVHO GHOLYHUHG WKH IROORZLQJ DUJXPHQW

WR WKH MXU\�

, DOVR PHQWLRQHG RQ RSHQLQJ VWDWHPHQW WKDW WKH²WKHUH ZRXOG EH
'1$ WHVWLQJ RU KDG EHHQ DQG WKHUH ZRXOG EH SHRSOH KHUH
WHVWLI\LQJ WR LW DQG WKDW \RX ZRXOG ILQG WKDW WKH WHVWLQJ WKDW WKH\
GLG ZDV� DV , WKLQN , SXW LW� LQFRQFOXVLYH� $QG , EHOLHYH WKDW¶V
H[DFWO\ ZKDW WKH HYLGHQFH ZH KHDUG LQ UHJDUG WR WKH '1$ JLYHV�
DQG WKDW LV LQFRQFOXVLYH� $QG , VD\ WKDW IRU VHYHUDO UHDVRQV�

)LUVW RI DOO� , DP VXUH WKDW DOO RI \RX KDYH KHDUG WKH SURSDJDQGD�
WKH QHZV UHOHDVH� WKH GHLILFDWLRQ RI'1$ ILQJHUSULQWLQJ� WKH\ FDOO
LW� DQG KRZ LWV VR SUHFLVH DQG VR VFLHQWLILF DQG WKDW \RX� HDFK RI
\RX� KDYH '1$ OLNH QRERG\ HOVH LQ WKH ZKROH ZRUOG� $QG WKDW¶V
SUREDEO\ WUXH� 7KH\ VD\ LW LV DQG , KDYH QR UHDO UHDVRQ WR GRXEW
WKDW� 7KH SRWHQWLDO LV WKHUH IRU VFLHQFH WR LGHQWLI\ HDFK RI XV
LQGLYLGXDOO\ DJDLQVW DQ\ERG\ HOVH LQ WKH ZRUOG E\ '1$�

%XW� ODGLHV DQG JHQWOHPHQ� '1$ WHVWLQJ IRU SXUSRVHV RI
LGHQWLILFDWLRQ RI DQ LQGLYLGXDO MXVW FDPH LQWR EHLQJ LQ ����� ,W
LV MXVW LQ LWV LQIDQF\� 7KH WHFKQRORJ\ WKDW WKH\ XVH WKH\ KDYH
GHYHORSHG VLQFH ����� $QG DOWKRXJK LW GRHV DQ LQFUHGLEOH MRE RI
VHSDUDWLQJ RXW '1$ DQG LGHQWLI\LQJ LW� DSSDUHQWO\ WKHUH¶V D ORQJ
ZD\V WR JR EHIRUH WKH\ DUH DEOH WR VD\ WKDW WKLV LV H[DFWO\�
VFLHQWLILFDOO\� WKH HQG UHVXOW RI WKLV WHVW� DQG WKH\ VXUHO\ FDQQRW
GR WKDW LQ WKLV FDVH� 7KH\ FRXOG QRW GR LW� $QG HYHQWXDOO\
WHFKQRORJ\ ZLOO GHYHORS� , DP FRQILGHQW WKH\ ZLOO EH D ORW PRUH
DEOH WR EH D ORW PRUH FHUWDLQ DERXW WKLQJV WKDQ WKH\ DUH WRGD\�


 
 


+RZHYHU� WKH H[SHUWV� RI FRXUVH� ZRXOG QRW KHDU WKDW� EHFDXVH
WKHLU LQWHQWLRQ DQG WKHLU RSLQLRQ LV JRLQJ WR EH WKDW -DPHV +LQNOH
LV WKH IDWKHU� 7KDW¶V ZK\ ZH¶UH KHUH� 6R� LQVWHDG RI VD\LQJ LW¶V
D²LW¶V D WUDLW� D JHQH WUDLW WKDW KDV WR FRPH IURP WKH IDWKHU DQG
GLGQ¶W FRPH� WKH\ VDLG� ZHOO� WKDW PLJKW EH D PXWDWLRQ� :H NQRZ
WKDW PXWDWLRQV KDSSHQ� VR LW¶V²ZH GRQ¶W FRXQW WKDW�

:HOO� QRZ� WKDW¶V QRW VFLHQWLILF� ,W¶V MXVW WKHP VD\LQJ� ³, GRQ¶W
NQRZ ZKHWKHU LW¶V D JHQH WUDLW RU , GRQ¶W NQRZ ZKHWKHU²DQG ,
GRQ¶W NQRZ ZKHWKHU LW¶V D PXWDWLRQ� WKHUHIRUH ZH ZLOO GLVUHJDUG
LW�´ (YHU\²WKLQNLQJ RI WKLV� HYHU\ EDQG WKDW GLGQ¶W PDWFK WKH
IDWKHU²RU WKH DOOHJHG IDWKHU� WKH\²WKH\ FRXOG DOZD\V VD\ WKDW�
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FRXOGQ¶W WKH\" ,W¶V D PXWDWLRQ� $QG WKDW¶V ZKDW WKH\ GLG KHUH�
$QG LI LW¶V VR GRJJRQH VFLHQWLILF� WKHQ VKRXOGQ¶W WKH\ NQRZ"
<RX VHH� P\ SRLQW LV� LW LV QRW WKDW VFLHQWLILF VR IDU DV WKHLU
WHFKQLTXH LV FRQFHUQHG�


 
 


:KDW ,¶P VD\LQJ LV� IRONV� WKDW WKH\ KDYH WKHLU DUELWUDU\ UXOHV� QRW
VFLHQWLILF UXOHV� :H JRW LQWR WKLV OLWWOH TXHVWLRQLQJ DERXW WKDW RQH
VLQJOH�SUREH DXWRUDGZKHUH WKH\ GLGQ¶W OLQH XS� 7KH\ZHUH FORVH�
WKH\ ZHUH²WKHUH¶V D EDQG WKHUH IRU WKH WLVVXH� WKH PRWKHU GLGQ¶W
FRQWULEXWH LW� DQG WKH IDWKHU¶V ZDV OLNH WKLV², PHDQ� -LP¶V ZDV�
,W GLGQ¶W PDWFK� EXW VKH VDLG� ³7KDW¶V RND\� EHFDXVH ZH DOORZ D
FHUWDLQ OHHZD\�´

0DWFKLQJ LV WKH QDPH RI WKH JDPH� ,I WKH\ PDWFK� WKHQ WKH\ VD\
WKDW JHQH� WKDW WUDLW� WKDW ELW RI '1$ LQ WKH WLVVXH FDPH IURP WKH
IDWKHU� ,I LW GRQ¶W PDWFK� LW GLGQ¶W FRPH IURP WKH IDWKHU�

%XW� LI LW¶V FORVH� ZH FDOO LW D PDWFK� :H PDNH WKHVH OLWWOH
ZLQGRZV DQGZH OD\ LW RYHU WKHUH DQG LI LW FRPHV ZLWKLQ WKDW
ZLQGRZ� WKHQ ZH VD\ LW¶V D PDWFK� $QG RWKHU ODERUDWRULHV GR WKH
VDPH WKLQJ� 7KH\ ZRXOG FRPH LQ KHUH DQG WHVWLI\ WKDW WKH\� MXVW
OLNH 'U� &RWWRQ FDPH LQ DQG WHVWLILHG� XVH D GLIIHUHQW VL]HG
ZLQGRZ�

,V WKDW VFLHQWLILF" 1R� ,W LV JXHVVZRUN� ,W LV DQ DUELWUDU\
GHWHUPLQDWLRQ E\ WKHP DV WR ZKDW WKH\ DUH JRLQJ WR VD\� ,W LV D
PDWFK RU LW LV QRW D PDWFK� $QG LW¶V YLWDOO\ LPSRUWDQW WR D
GHWHUPLQDWLRQ RI WKH HIIHFWLYHQHVV DQG WKH DFFXUDF\ RI WKDW WHVW
WR NQRZ ZKHWKHU RU QRW WKH\ PDWFK�

7KRVH DUH MXVW H[DPSOHV� 7KHUH ZHUH PDQ\ RWKHUV� 7KH\ PDNH
XS WKHVH DUELWUDU\ UXOHV� 7KH\ NHSW VD\LQJ� ³:HOO� WKLV LV
FRQVLVWHQW ZLWK²´� 7KDW¶V QRW YHU\ VFLHQWLILF ODQJXDJH HLWKHU�
³&RQVLVWHQW ZLWK´ GRHVQ¶W PHDQ WKH VDPH DV� GRHVQ¶W PHDQ WKDW
LW¶V D IDFW� ,W MXVW PHDQV WKDW LW FRXOG EH� 7KDW¶V ZKDW
FRQVLVWHQW²LW PHDQV \RX FDQ¶W H[FOXGH LW� 0D\ VR� PD\EH QRW�
EXW \RX FDQ¶W H[FOXGH LW�


 
 


7KH\ DGPLWWHG²'U� &RWWRQ GLG� LQ UHVSRQVH WRP\ TXHVWLRQ� VD\�
³, ZRXOG OLNH WR VHH '1$ WHVWV IURP RWKHUV�´ 6KH ZDV WDFLWO\
DGPLWWLQJ WKDW WKHUH ZDV D GRXEW WKHUH� FHUWDLQO\� DQG VKH DOVR
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DGPLWWHG WKLV LV MXVW DQ RSLQLRQ� :KHQ WKH\ PDNH WKH UHSRUW WKH\
VD\ WKDW -LP FRXOG EH� KH¶V QRW H[FOXGHG� +H KDV JHQHV WKDW DUH
FRQVLVWHQW ZLWK KLP EHLQJ WKH IDWKHU� 6R GRHV D ZKROH ORW RI
RWKHU 3DWWHUVRQV WKDW KDYH JHQHV WKDW ZRXOG EH FRQVLVWHQW ZLWK
EHLQJ WKH IDWKHU� %HLQJ FRQVLVWHQW ZLWK GRHVQ¶W PDNH KLP WKH
IDWKHU�

7KH\ XSJUDGHG WKDW ZKHQ WKH\ WHVWLILHG KHUH XQGHU 0U� $OOHQ¶V
TXHVWLRQLQJ WR VD\� \HDK� , WKLQN KH LV� \RX NQRZ� LQ P\ RSLQLRQ�
1RZ� LI WKLV LV VR VFLHQWLILF� LI WKH\ DUH VR FHUWDLQ²DQG WKH\ DUH
QRW� EXW LI WKH SURSDJDQGD WKDW \RX KDYH KHDUG DQG WKH\ ZRXOG
OLNH WR KDYH \RX EHOLHYH LV FRUUHFW DQG DFFXUDWH� ZK\ ZRXOGQ¶W
WKH\ NQRZ WKDW KH ZDV WKH IDWKHU� 7KH\ ZRXOGQ¶W KDYH WR KDYH
DQ RSLQLRQ� ZRXOG WKH\" 7KH\ZRXOG NQRZ� 6R� WKH WHVWV DUH QRW
WKDW²DUH QRW WKDW VFLHQWLILFDOO\ ILQLWH� '1$ PLJKW EH� EXW WKHLU
WHVWLQJ VXUHO\ LV QRW� QRW DW WKLV VWDJH RI WKH JDPH DQ\ZD\�
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,W LV ZHOO HVWDEOLVKHG LQ ERWK 2KLR DQG IHGHUDO ODZ� WKDW WKH WULDO

FRXUW PXVW DVVHVV ZKHWKHU WKH UHDVRQLQJ RU PHWKRGRORJ\ XQGHUO\LQJ
SURSRVHG VFLHQWLILF WHVWLPRQ\ LV VFLHQWLILFDOO\ YDOLG EHIRUH DOORZLQJ LWV
LQWURGXFWLRQ LQWR HYLGHQFH� 6HH 0LOOHU Y� %LNH $WKOHWLF &R�� �� 2KLR 6W�
�G���� ��� ������� FLWLQJ'DXEHUW Y�0HUUHOO'RZ3KDUPDFHXWLFDOV� ,QF��
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3HWLWLRQHU UDLVHG D WKLUG DVVLJQPHQW RI HUURU� FRQWHQGLQJ WKDW KLV

FRQYLFWLRQ ZDV DJDLQVW WKH PDQLIHVW ZHLJKW RI WKH HYLGHQFH� +LQNOH GLG
QRW DVVHUW WKLV JURXQG LQ KLV KDEHDV SHWLWLRQ�
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�
3HWLWLRQHU DOVR EDVHG KLV LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO FODLP RQ

KLV ODZ\HU¶V IDLOXUH WR PRYH IRU WKH DGPLVVLRQ RI DXWRUDGLRJUDSKV RI WKH
EDQGLQJ SDWWHUQV IURP WKH '1$ HYLGHQFH� :LWK UHVSHFW WR WKLV SRUWLRQ RI
+LQNOH¶V LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO FODLP� WKH 2KLR &RXUW RI
$SSHDOV FRQFOXGHG WKDW FRXQVHO¶V GHFLVLRQ QRW WR VHHN DGPLVVLRQ RI WKLV
HYLGHQFH UHVXOWHG IURP D OHJLWLPDWH GHIHQVH VWUDWHJ\� 6SHFLILFDOO\� UDWKHU
WKDQ TXHVWLRQ ZKHWKHU '1$ WHVWV VKRZHG DPDWFK ZLWK KLV FOLHQW� GHIHQVH
FRXQVHO SXUVXHG WKH WKHRU\ WKDW DQ\ RQH RI D QXPEHU RI UHODWLYHV RI
$PDQGD 3DWWHUVRQ ZRXOG DOVR PDWFK� $OWKRXJK WKH MXU\ UHTXHVWHG WKLV
HYLGHQFH GXULQJ LWV GHOLEHUDWLRQV� WKH DSSHOODWH FRXUW UHDVRQHG WKDW�
FRQVLVWHQW ZLWK WKH GHIHQVH WKHRU\� FRXQVHO FRXOG UHDVRQDEO\ QRW VHHN
DGPLVVLRQ RI WKH DXWRUDGLRJUDSKV�

:KHQ 3HWLWLRQHU DSSOLHG IRU D ZULW RI KDEHDV FRUSXV LQ WKH GLVWULFW
FRXUW� KH GLG VR RQ WKH JURXQGV RI SURVHFXWRULDO PLVFRQGXFW DQG KLV
FRXQVHO¶V IDLOXUH WR REMHFW WR WKH SURVHFXWRU¶V UHEXWWDO VWDWHPHQWV� +LV
SHWLWLRQ DOVR DVVHUWV WKDW KLV WULDO FRXQVHOZDV LQHIIHFWLYH EHFDXVH KH IDLOHG
WR PRYH WR DGPLW WKH DXWRUDGLRJUDSK HYLGHQFH� 1RQHWKHOHVV� KLV FRXQVHO
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LQ WKLV KDEHDV DFWLRQ DWWDFKHG QR VWDWHPHQW VXPPDUL]LQJ WKH IDFWXDO
EDFNJURXQG RI WKH LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO FODLP WR WKH H[WHQW LW
LQYROYHV WKH SHUIRUPDQFH RI WULDO FRXQVHO ZLWK UHVSHFW WR WKH
DXWRUDGLRJUDSK HYLGHQFH� )RU WKLV UHDVRQ� WKH GLVWULFW FRXUW WUHDWHG WKLV

SDUW RI 3HWLWLRQHU¶V LQHIIHFWLYH DVVLVWDQFH RI FRXQFLO FODLP DV ZDLYHG�

:H FDQQRW GLVFHUQ IURP WKH UHFRUG ZKHWKHU 3HWLWLRQHU SUHVHQWHG WKH

DXWRUDGLRJUDSK SRUWLRQ RI WKH LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO DUJXPHQW

WR WKH GLVWULFW FRXUW� (YHQ LI KH KDV� KRZHYHU� KLV FRXQVHO KDV DEDQGRQHG

WKH LVVXH RQ DSSHDO� :H WKHUHIRUH GHFOLQH WR FRQVLGHU WKH PDWWHU IXUWKHU�
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