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:KHQ FRQVLGHULQJ DPRWLRQ WR VXSSUHVV� WKH WULDO FRXUW LV WKH SULPDU\

MXGJH RI WKH FUHGLELOLW\ RI ZLWQHVVHV DQG WKH ZHLJKW RI WKH HYLGHQFH� 6WDWH
Y� )DQQLQJ� � 2KLR 6W��G ��� �� ������� ,I WKH WULDO FRXUW¶V ILQGLQJV DUH
VXSSRUWHG E\ FRPSHWHQW DQG FUHGLEOH HYLGHQFH� WKHQ WKH DSSHOODWH FRXUW
PXVW DFFHSW WKHP� 6HH 6WDWH Y� :LOOLDPV� �� 2KLR $SS� �G ��� �� �������
$ UHYLHZLQJ FRXUW FDQ HYDOXDWH HYLGHQFH LQ WHUPV RI VXIILFLHQF\� EXW LW
FDQQRW VHFRQG JXHVV WKH WULDO FRXUW¶V GHWHUPLQDWLRQ RI FUHGLELOLW\� ,G�
2QFH WKH WULDO FRXUW GHWHUPLQHV WKH IDFWV� KRZHYHU� WKH DSSHOODWH FRXUW
GHWHUPLQHV ³ZLWKRXW GHIHUHQFH� ZKHWKHU WKH FRXUW KDV DSSOLHG WKH
DSSURSULDWH OHJDO VWDQGDUG�´ 6HH6WDWH Y� $QGHUVRQ� ���2KLR$SS��G ����
��� ������� 6HH DOVR 6WDWH Y� .OXPS� ���� :/ ������ �2KLR $SS� -XQH
��� ������

�
7KH 2KLR &RXUW RI $SSHDOV ZDV DZDUH RI )LHOGV¶V ODFN RI FRXQVHO

DW WKH DSSHOODWH VWDJH� LW DOORZHG 7LWWOH WR ZLWKGUDZ KLV QDPH IURP WKH
DSSHDO ZLWKRXW JLYLQJ )LHOGV WKH FKDQFH WR SUHVHQW DUJXPHQW WR WKH
DSSHOODWH FRXUW WKURXJK VXEVWLWXWH FRXQVHO� GHVSLWH PXOWLSOH UHTXHVWV WR GR
VR�
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,Q 2KLR� WKH ODZ�RI�WKH�FDVH GRFWULQH ³SURYLGHV WKDW WKH GHFLVLRQ RI

D UHYLHZLQJ FRXUW LQ D FDVH UHPDLQV WKH ODZ RI WKDW FDVH RQ WKH OHJDO
TXHVWLRQV LQYROYHG IRU DOO VXEVHTXHQW SURFHHGLQJV LQ WKH FDVH DW ERWK WKH
WULDO DQG UHYLHZLQJ OHYHOV�´ 1RODQ Y� 1RODQ� �� 2KLR 6W� �G �� �� ����
������� $OWKRXJK WKHUH LV VRPH SRVVLELOLW\ WKDW WKH &RXUW RI $SSHDOV DQG
WKH 2KLR 6XSUHPH &RXUW FRXOG KDYH DGGUHVVHG )LHOGV¶V FRQVWLWXWLRQDO
LVVXH RQ DGLUHFW DSSHDO IURPKLV FRQYLFWLRQ DQG VHQWHQFH� QRWZLWKVWDQGLQJ
WKLV ODZ RI WKH FDVH GRFWULQH� VHH 6WDWH Y� 3DWWHUVRQ� ���� :/ ������
�2KLR $SS� ������ WKDW SRVVLELOLW\ LV VOLP� :KLOH LW LV WUXH WKDW WKH ODZ RI
WKH FDVH GRFWULQH LV RQO\ ³FRQVLGHUHG WR EH D UXOH RI SUDFWLFH UDWKHU WKDQ
D ELQGLQJ UXOH RI VXEVWDQWLYH ODZ DQG ZLOO QRW EH DSSOLHG VR DV WR DFKLHYH
XQMXVW UHVXOWV�´ 1RODQ� �� 2KLR 6W��G DW ���� H[FHSWLRQV WR WKH ODZ RI WKH
FDVH GRFWULQH DUH RQO\ DSSOLHG XQGHU WKH UDUHVW RI FLUFXPVWDQFHV� DQG PD\
QRW EH LQYRNHG DV D ZD\ LQ ZKLFK DQ XQVXFFHVVIXO OLWLJDQW FDQ KDYH KLV
FDVH UHGHWHUPLQHG� 6HH *HQ� $FF� ,QV� &R� Y� ,QV� &R� RI 1� $P�� �� 2KLR
$SS��G ��� �������:HDYHU Y� 0RWRULVWV 0XW� ,QV� &R�� �� 2KLR $SS��G
��� ������� 7KXV� WKH SRVVLELOLW\ WKDW WKHVH &RXUWV PLJKW DGGUHVV WKH
LVVXH XQGHU VRPH UDUH H[FHSWLRQ WR WKH ODZ RI WKH FDVH GRFWULQH GRHV QRW
PHDQ WKDW )LHOGV KDV QRW VXIILFLHQWO\ H[KDXVWHG WKH LVVXH�
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,I WKH LVVXH KDG EHHQ SUHVHQWHG WR WKH VWDWH 6XSUHPH &RXUW RQO\

RQFH� DQG WKDW &RXUW KDG UHIXVHG WR FRQVLGHU LW EDVHG RQ D SURFHGXUDO UXOH
�VXFK DV WKH LQDSSOLFDELOLW\ RI 5XOH ���%� WR LQWHULP DSSHDOV E\ WKH VWDWH��
WKLV &RXUW¶V YLHZ RI WKH H[KDXVWLRQ TXHVWLRQPLJKW ZHOO EH GLIIHUHQW� 7KDW
LV QRW WKH FDVH KHUH� KRZHYHU�

�
,QGHHG� UHVSRQGHQW GRHV QRW DVVHUW WKDW WKH VWDWH¶V DSSHDO RI WKH

VXSSUHVVLRQ GHFLVLRQ ZDV QRW D FULWLFDO VWDJH RI WKH SURFHHGLQJ GXULQJ
ZKLFK )LHOGV ZRXOG KDYH QR ULJKW WR FRXQVHO�
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