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6LQJOHWRQ GRHV VWDWH LQ KLV FRPSODLQW WKDW +LW]HPDQ¶V FRQGXFW ³IDOOV

RXWVLGH WKH VFRSH RI KLV RIILFLDO GXWLHV�´ -�$� DW �� �&RPSO��� %XW WKLV
VWDWHPHQW LV PHUHO\ FRQFOXVRU\�
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7KH UDWLRQDOH EHKLQG SHUPLWWLQJ WKH GLVWULFW FRXUW WR UHVROYH GLVSXWHV

RI IDFW QHFHVVDU\ WR WKH GHWHUPLQDWLRQ RI VFRSH RI HPSOR\PHQW LV WKDW
³&RQJUHVV� IDPLOLDU DV LW FOHDUO\ ZDV ZLWK VXPPDU\ MXGJPHQW SUDFWLFH�
ZRXOG QRW KDYH ZRUGHG � �����G���� DV LW GLG LI LW LQWHQGHG WKDW
VXEVWLWXWLRQ ZRXOG EH XQDYDLODEOH LQ DOO FDVHV ZKHUH D VXPPDU\ MXGJPHQW
RQ JURXQGV RI LPPXQLW\ ZRXOG EH LQDSSURSULDWH�´ 0HOR� �� )��G DW ����
�� 8�6�&� � �����G���� SURYLGHV WKDW ³>L@Q WKH HYHQW WKDW WKH $WWRUQH\
*HQHUDO KDV UHIXVHG WR FHUWLI\ VFRSH RI RIILFH RU HPSOR\PHQW XQGHU WKLV
VHFWLRQ� WKH HPSOR\HH PD\ DW DQ\ WLPH EHIRUH WULDO SHWLWLRQ WKH FRXUW WR
ILQG DQG FHUWLI\ WKDW WKH HPSOR\HH ZDV DFWLQJ ZLWK WKH VFRSH RI KLV RIILFH
RU HPSOR\PHQW�´
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7KH JRYHUQPHQW UHIXVHG WR OHW +LW]HPDQ EH GHSRVHG E\ 6LQJOHWRQ�

,Q D OHWWHU WR 6LQJOHWRQ¶V FRXQVHO RQ -XQH ��� ����� $VVLVWDQW 8�6�
$WWRUQH\ 3DPHOD 0� 6WDQHN ZURWH� ³, FDQQRW DJUHH WR VHW XS WKH
GHSRVLWLRQ� ZKHQ WKH ZKROH SRLQW RI WKH FDVH ODZ WKDW ZH KDYH FLWHG LQ RXU
0RWLRQ WR 'LVPLVV LV WKDW WKH 8QLWHG 6WDWHV DQG LWV RIILFLDOV VKRXOG QRW EH
UHTXLUHG WR H[SHQG WKH WLPH DQG WKH UHVRXUFHV QHFHVVDU\ WR GHIHQG WKLV
NLQG RI DFWLRQ� � � � ,I WKH -XGJH GRHV UXOH WKDW IDFWXDO LVVXHV QHHG WR EH
UHVROYHG� WKHQ , ZLOO EH DYDLODEOH IRU GHSRVLWLRQ LQ $XJXVW � � � �´ -�$� DW
��� �3O�¶V 0RW� WR &RPSHO 'LVF�� ([� $��
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$PRQJ PRWLRQV WR GLVPLVV IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ

SXUVXDQW WR )HG�5�&LY� 3� ���E����� ZH KDYH GLVWLQJXLVKHG EHWZHHQ IDFLDO

DQG IDFWXDO DWWDFNV� 6HH 2KLR 1DW¶O /LIH ,QV� &R� Y� 8QLWHG 6WDWHV� ���
)��G ���� ��� ��WK &LU� ������ +RZHYHU� DOWKRXJK KH FODLPV WR FKDOOHQJH
WKH JRYHUQPHQW¶VPRWLRQ WR GLVPLVV IRU ODFN RI VXEMHFWPDWWHU MXULVGLFWLRQ�
6LQJOHWRQ UHDOO\ FKDOOHQJHV WKH JRYHUQPHQW¶V FHUWLILFDWLRQ DQG
VXEVWLWXWLRQ� $V GLVFXVVHG EHORZ� 6LQJOHWRQ GRHV QRW FRQWHQG WKDW WKH
GLVWULFW FRXUW KDG MXULVGLFWLRQ RYHU WKH FDVH LI WKH JRYHUQPHQW¶V VFRSH�RI�
HPSOR\PHQW FHUWLILFDWLRQ DQG VXEVWLWXWLRQ ZHUH SURSHU� 6LQJOHWRQ LQVWHDG
DUJXHV WKDW WKH JRYHUQPHQW¶V VFRSH�RI�HPSOR\PHQW FHUWLILFDWLRQ DQG
VXEVWLWXWLRQ ZHUH QRW SURSHU�
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,Q RWKHU ZRUGV� D SODLQWLII VXLQJ D IHGHUDO HPSOR\HH PD\ QRW

FKDOOHQJH WKH JRYHUQPHQW¶V UHPRYDO RI WKH FDVH WR IHGHUDO FRXUW� EXW� RQFH
LQ IHGHUDO FRXUW� WKH SODLQWLII PD\ FKDOOHQJH WKH JRYHUQPHQW¶V VXEVWLWXWLRQ
RI LWVHOI DV GHIHQGDQW� ,I WKH GLVWULFW FRXUW ILQGV WKDW WKH IHGHUDO HPSOR\HH
ZDV DFWLQJ LQ WKH VFRSH RI HPSOR\PHQW DQG WKHUHIRUH WKDW VXEVWLWXWLRQ RI
WKH 8QLWHG 6WDWHV DV GHIHQGDQW LV DSSURSULDWH� LW PXVW DVVHVV WKH SODLQWLII¶V
FODLPV SXUVXDQW WR WKH )HGHUDO 7RUW &ODLPV $FW �)7&$�� ,I WKH GLVWULFW
FRXUW ILQGV WKDW WKH IHGHUDO HPSOR\HH ZDV QRW DFWLQJ LQ WKH VFRSH RI
HPSOR\PHQW DQG WKHUHIRUH WKDW VXEVWLWXWLRQ LV LQDSSURSULDWH� WKH GLVWULFW
FRXUW UHWDLQV MXULVGLFWLRQ RYHU WKH FDVH DQG DVVHVVHV WKH FODLPV SXUVXDQW
WR VWDWH WRUW ODZ� *XWLHUUH]� ��� 8�6� DW ������ �SOXUDOLW\ RSLQLRQ��
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