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,Q WKH ZRUOG RI IDVKLRQ� DV LQ WKH ZRUOG RI WHFKQRORJ\� LW DSSHDUV

WKDW WKH MXGLFLDO V\VWHP PD\ EH LOO�HTXLSSHG WR NHHS SDFH ZLWK UDSLGO\
HYROYLQJ WUHQGV DQG LQQRYDWLRQV� 6HH 8QLWHG 6WDWHV Y� 0LFURVRIW &RUS��
��� )��G ��� ����� �'�&� &LU� ����� �QRWLQJ WKH ³HQRUPRXV SUDFWLFDO
GLIILFXOWLHV IRU FRXUWV FRQVLGHULQJ WKH DSSURSULDWH PHDVXUH RI UHOLHI LQ
HTXLWDEOH HQIRUFHPHQW DFWLRQV >LQYROYLQJ WKH FRPSXWHU VRIWZDUH LQGXVWU\@�
ERWK LQ FUDIWLQJ LQMXQFWLYH UHPHGLHV LQ WKH ILUVW LQVWDQFH DQG UHYLHZLQJ
WKRVH UHPHGLHV LQ WKH VHFRQG�� 7KH UHFRUG LQ WKLV FDVH FRQWDLQV $	)
4XDUWHUOLHV PRUH WKDQ IRXU \HDUV ROG� )DVKLRQ WUHQGV KDYH FRPH DQG JRQH
LQ WKDW VSDQ RI WLPH� 5HFHQW QRQ�UHFRUG HYLGHQFH LQGLFDWHV WKDW $	)¶V
4XDUWHUO\� WRR� KDV XQGHUJRQH VRPH FKDQJHV RYHU WKH \HDUV� $	) HDUO\
FDSWXUHG KHDGOLQHV IRU WKH EDFFKDQDOLDQ FRQWHQW RI LWV FDWDORJ� VHH LQIUD
SDJHV ������ $FFRUGLQJ WRZLGHVSUHDG UHSRUWV LQ WKH SRSXODUPHGLD� LW GLG
VR DJDLQ ZLWK LWV 6SULQJ %UHDN ���� LVVXH� FDOOHG ³;;;�´ ZKLFK $	)
VWRUHV VROG XQGHU ZUDSV RQO\ WR WKRVH RYHU DJH �� EHFDXVH LW FRQWDLQV
PRUH EDUH VNLQ WKDQ HYHU� 6HH 0DUWD 0XUYRVK� &ORWKLHU 'HHPV LWV +LW
&DWDORJ 7RR 6H[\ IRU 8WDK� 6$/7 /$.( 75,%�� $SU� ��� ����� DW $�
�UHSRUWLQJ RQ $	)¶V GHFLVLRQ QRW WR VHOO WKH 6SULQJ %UHDN LVVXH LQ 8WDK
³EHFDXVH RI WKH FRPSDQ\¶V LQWHUSUHWDWLRQ RI D µVRIW SRUQ ODZ¶ WKDW EDQV
GLVSOD\V RI SXEOLFDWLRQVZLWK VH[XDOO\ FKDUJHG QXGLW\ DW VWRUHV IUHTXHQWHG
E\ SHRSOH XQGHU DJH ��´�� 6WLOO� VXFK FKDQJHV DUH FRQVLVWHQW ZLWK RXU
GHWHUPLQDWLRQ WKDW� DV D PDWWHU RI ODZ� $PHULFDQ (DJOH¶V FDWDORJ LV QRW
FRQIXVLQJO\ VLPLODU WR WKH 4XDUWHUO\¶V XQPLVWDNDEOH LPDJH� $OWKRXJK
$	)QRZSURXGO\ GLVSOD\VPRGHOV ZHDULQJ QR FORWKLQJ DW DOO� WKH ³RYHUDOO
LPDJH´ RI WKH 4XDUWHUO\ DQG LWV FRQQHFWLRQ WR WKH $EHUFURPELH EUDQG
DSSDUHQWO\ UHPDLQV XQFKDQJHG�
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7KH GLVWULFW FRXUW¶V RSLQLRQ RQ $PHULFDQ¶V PRWLRQ IRU VXPPDU\

MXGJPHQW RYHUORRNHG RU GLVFRXQWHG WKLV HYLGHQFH� UHPDUNLQJ RQ ³WKH
DEVHQFH RI DQ\ DOOHJDWLRQ WKDW WKURXJK LQ�VWRUH GLVSOD\V � � � $PHULFDQ
(DJOH KDV UHFUHDWHG WKH $	) ORRN ZLWKLQ LWV VWRUHV�´

�
%RWK2KLR DQG IHGHUDO FRXUWV KDYH UHFRJQL]HG WKDW WKH VDPH DQDO\VLV

DSSOLHV WR FODLPV XQGHU 2KLR¶V VWDWXWRU\ DQG FRPPRQ ODZ RI XQIDLU
FRPSHWLWLRQ DQG WKH /DQKDP $FW� 6HH /HYHQWKDO 	 $VVRFV�� ,QF� Y�
7KRPVRQ&HQW�2KLR� ���1�(��G ���� ��� �2KLR&W�$SS� ������%DUULRV
Y� $PHULFDQ 7KHUPDO ,QVWUXPHQWV� ,QF�� ��� )� 6XSS� ���� ������ �6�'�

2KLR�� 6LQFH WKH VDPH ODZ DSSOLHV WR DOO FODLPV� WKLV RSLQLRQ DGGUHVVHV

RQO\ MXGLFLDO LQWHUSUHWDWLRQ RI WKH /DQKDP $FW�
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$JDLQ� IRU HDVH RI UHIHUHQFH� $	) GHVFULEHV LWV FDWDORJ¶V WUDGH

GUHVV WKXV� ³WKH FUHDWLRQ RI D FXWWLQJ HGJH µFRRO¶ $EHUFURPELH LPDJH
WKURXJK SKRWRJUDSKV DQG DGYHUWLVLQJ DQG SURPRWLRQDO PDWHULDO � � � ZKLFK
SUHVHQWV WKH $EHUFURPELH %UDQG DQG 7UDGH 'UHVV LQ D XQLTXH PDQQHU�
QDPHO\� LW IHDWXUHV WKH $EHUFURPELH %UDQG DQG 7UDGH 'UHVV LQ D µFXWRXW¶
RU µFORWKHVOLQH¶ VW\OH DQG XVHV FRORU EDUV WR LOOXVWUDWH WKH DYDLODEOH FRORUV
RI JRRGV� ZKLOH FRPELQLQJ D FRQVLVWHQW FRQFHSWXDO WKHPH ZLWK D OLIHVW\OH
HGLWRULDO FRQWHQW RI PXVLF� HOHFWURQLFV� ERRNV� DQG PDJD]LQH IHDWXUHV DQG
LV SULQWHG RQ FRXJDU YHOOXP SDSHU ZKLFK LV XQLTXH IRU D FDWDORJ�´ &RPSO�
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:H ZHUH KDUG�SUHVVHG WR WKLQN RI PDQ\ VSRUWV ZKRVH HTXLSPHQW

KDV QRW \HW EHHQ XVHG RQ FORWKLQJ WKDW DSSHDUV LQ WKH UHFRUG� DQG LW PD\ EH
RQO\ D PDWWHU RI WLPH EHIRUH RQH RI WKH SDUWLHV GLVSOD\V IHQFLQJ
SDUDSKHUQDOLD RQ LWV JDUPHQWV LQ RUGHU WR LQYRNH WKH SDUWLFXODU LPDJH RI
DWKOHWLFLVP DQG FODVV WKDW DFFRPSDQLHV WKDW VSRUW�
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7KDW $EHUFURPELH DSSHDOHG RQO\ IURP WKH JUDQW RI VXPPDU\
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)RU HDVH RI UHIHUHQFH� ZH KHUH UHSULQW WKH IHDWXUHV $EHUFURPELH

FODLPV FRPSULVH WKH WUDGH GUHVV RI LWV JDUPHQW GHVLJQV� ³D� XVH RI WKH
$EHUFURPELH 0DUNV� LQ SDUWLFXODU WKH $	) WUDGHPDUN LQ XQLYHUVH EROG
FRQGHQVHG W\SHIDFH� E� XVH RI WKH ZRUG SHUIRUPDQFH RQ ODEHOV DQG
DGYHUWLVLQJ DQG SURPRWLRQDOPDWHULDO WR FRQYH\ WKH LPDJH RI DQ DFWLYH OLQH
RI FDVXDO FORWKLQJ� F� XVH RI VXFK ZRUGV DQG SKUDVHV DV DXWKHQWLF� JHQXLQH
EUDQG� WUDGHPDUN� >DQG@ VLQFH ���� RQ ODEHOV DQG DGYHUWLVLQJ DQG
SURPRWLRQDO PDWHULDO WR FRQYH\ WKH UHOLDELOLW\ RI WKH $EHUFURPELH %UDQG�
G� XVH RI WKH ZRUG RXWGRRU RQ ODEHOV DQG DGYHUWLVLQJ DQG SURPRWLRQDO
PDWHULDOV WR FRQYH\ WKH LPDJH RI D UXJJHG RXWGRRU OLQH RI FDVXDO FORWKLQJ�
H� XVH RI GHVLJQ ORJRV� VXFK DV WKH VNL SDWURO FURVV DQG ODFURVVH VWLFNV� DQG
SURGXFW QDPHV IRU WKH W\SHV RI FORWKLQJ� VXFK DV ³ILHOG MHUVH\�´ WR FRQYH\
WKH LPDJH RI DQ DWKOHWLF OLQH RI FDVXDO FORWKLQJ� I� XVH RI SULPDU\ FRORU
FRPELQDWLRQV� VXFK DV UHG� EOXH� JUH\� WDQ DQG JUHHQ LQ FRQQHFWLRQ ZLWK
VROLG� SODLG DQG VWULSH GHVLJQV� WR FUHDWH D FRQVLVWHQW GHVLJQ DQG FRORU
SDOHWWH� J� XVH RI DOO QDWXUDO FRWWRQ� ZRRO DQG WZLOO IDEULFV WR FUHDWH D
FRQVLVWHQW WH[WXUH SDOHWWH � � � �´ &RPSO� � �� 7KH ODVW WZR IHDWXUHV DUH
REYLRXVO\ IXQFWLRQDO VWDQGLQJ DORQH� $QG $PHULFDQ KDV QRW GLUHFWO\
FRSLHG WKH ILUVW IHDWXUH� WKH XVH RI $EHUFURPELH¶V WUDGHPDUNV� LW KDV XVHG
LWV RZQ� ,W VHHPV� WKHQ� WKDW $EHUFURPELH PHDQW WR GHILQH LWV WUDGH GUHVV
DV LQFOXGLQJ VRPH RU PDQ\ RI WKH IHDWXUHV ODEHOHG E� WKURXJK H� LQ
FRPELQDWLRQ ZLWK WKH ODVW WZR IHDWXUHV DQG WKH SURGXFHU¶V RZQ WUDGHPDUN�
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5RJHUV &R�� ��� )��G DW ����

��
$V WKH 6HYHQWK &LUFXLW H[SODLQHG� ³>,@W ZRXOG � � � EH XQUHDVRQDEOH

WR OHW D PDQXIDFWXUHU XVH WUDGHPDUN ODZ WR SUHYHQW FRPSHWLWRUV IURP
PDNLQJ SOHDVLQJ VXEVWLWXWHV IRU KLV RZQEUDQG� \HW WKDWZRXOG EH WKH HIIHFW
RI DOORZLQJ KLP WR DSSURSULDWH WKH PRVW SOHDVLQJ ZD\ RI FRQILJXULQJ WKH
SURGXFW�´ :�7� 5RJHUV &R�� ��� )��G DW ���� ,Q WKLV VHQVH� IXQFWLRQDOLW\
GHSHQGV RQ ³ZKHWKHU WKH IHDWXUH � � � LV VRPHWKLQJ WKDW RWKHU SURGXFHUV RI
WKH SURGXFW LQ TXHVWLRQ ZRXOG KDYH WR KDYH DV SDUW RI WKH SURGXFW LQ RUGHU
WR EH DEOH WR FRPSHWH HIIHFWLYHO\ LQ WKH PDUNHW² LQ RWKHU ZRUGV� LQ RUGHU
WR JLYH FRQVXPHUV WKH EHQHILWV RI D FRPSHWLWLYH PDUNHW² RU ZKHWKHU LW LV
WKH NLQG RI PHUHO\ LQFLGHQWDO IHDWXUH ZKLFK JLYHV WKH EUDQG VRPH
LQGLYLGXDO GLVWLQFWLRQ EXW ZKLFK SURGXFHUV RI FRPSHWLQJ EUDQGV FDQ
UHDGLO\ GR ZLWKRXW�´ ,G� DW ����
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UHSODFLQJ ³SURGXFW GHVLJQ�´
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PDQXIDFWXUHU� LW ZRXOG EH IXQFWLRQDO DQG FRXOG QRW EH
WUDGHPDUNHG� %XW D WUDGHPDUN� HVSHFLDOO\ ZKHQ LW LV SDUW RI WKH
SURGXFW� UDWKHU WKDQ EHLQJ MXVW WKH EUDQG QDPH� LV ERXQG WR EH
VHOHFWHG LQ SDUW WR EH SOHDVLQJ� VR WKLV GHILQLWLRQ RI IXQFWLRQDOLW\
FRXOG UXOH RXW WUDGHPDUN SURWHFWLRQ IRU GHVLJQ IHDWXUHV� >,W LV
DOVR HUURU WR FRQVLGHU D IHDWXUH IXQFWLRQDO@ µZKHQ LW VHUYHV WR
SURYLGH D UHDVRQ IRU SXUFKDVH ZKLFK LV XQUHODWHG WR WKH IDFW WKDW
WKH VRXUFH RI WKH SURGXFW LV D SDUWLFXODU PDQXIDFWXUHU�¶ $

UHDVRQ² QRW WKH PRVW LPSRUWDQW RU HYHQ HTXDOO\ LPSRUWDQW
UHDVRQ� KHQFH >XQGHU WKLV UHDVRQLQJ@ D SOHDVLQJ WUDGH QDPH�
V\PERO� RU GHVLJQ IHDWXUH FDQQRW EH WUDGHPDUNHG� � � � >7@KH IDFW
WKDW D GHVLJQ IHDWXUH LV DWWUDFWLYH GRHV QRW � � � SUHFOXGH LWV EHLQJ
WUDGHPDUNHG� ,I HIIHFWLYH FRPSHWLWLRQ LV SRVVLEOH ZLWKRXW
FRS\LQJ WKDW IHDWXUH� WKHQ � � � LW LV QRW D IXQFWLRQDO IHDWXUH�

:�7� 5RJHUV &R� Y� .HHQH� ��� )��G ���� ������ ��WK &LU� ������
%HFDXVH WKH 6XSUHPH &RXUW KDV QHYHU LQWLPDWHG WKDW DHVWKHWLF
IXQFWLRQDOLW\ VKRXOG EH HYDOXDWHG LQ D PDQQHU FRQVLVWHQW ZLWK WKH
LGHQWLILFDWLRQ WKHRU\ DQGKDV UHSHDWHGO\ IROORZHG WKH FRPSHWLWLRQ WKHRU\¶V
DSSURDFK LQ DGGUHVVLQJ WKH VHFRQG IRUP RI IXQFWLRQDOLW\� VHH 7UDI)L[� ���
6� &W� DW ������� �H[SODLQLQJ 4XDOLWH[�� ZH H[SUHVVO\ DGRSW WKH
FRPSHWLWLRQ WKHRU\ RI IXQFWLRQDOLW\�

��
7KH6HYHQWK&LUFXLW GHVFULEHG WKH FRPSDUDEOH DOWHUQDWLYHV SUREOHP

WKXV� ³D IXQFWLRQDO IHDWXUH LV RQH ZKLFK FRPSHWLWRUV ZRXOG KDYH WR VSHQG
PRQH\ QRW WR FRS\ EXW WR GHVLJQ DURXQG� DV WKH\ ZRXOG KDYH WR GR LI WKH\
ZDQWHG WR FRPH XS ZLWK D QRQRYDO VXEVWLWXWH IRU D IRRWEDOO� ,W LV
VRPHWKLQJ FRVWO\ WR GR ZLWKRXW �OLNH WKH KRRG >RI D FDU@ LWVHOI�� UDWKHU WKDQ
FRVWO\ WR KDYH �OLNH WKH VWDWXH RI 0HUFXU\ >GHFRUDWLQJ WKH KRRG@��´ :�7�

4��� 
$��+�"
� �++���&
�"
"*������"
��
� � ��� 
������
-
������
��� �+
�
�
����
����-�
��#���"��������
��"� �"����&4��

�"
� ���� S �+
���)��� ��
����
�#�"!� �"�"�$��
���� 
��������""

��
� 
���� ���  ��
���� ���
���"� $����� ��#��
����""� ���#�� �
#����
-���� �+
���)�����
����
�#�� ���
���"� 
��
� �+
�
�
��"
+�-��"��
�� �+
�
�����
���+����
���;��"� ����
����
�#�"������

�L�"
�� 
��� ���
���� �"� ��� 
�����K� )�
� ��� "� �� ��
����
�#�"� ��
�L�"
��
����
������
�����"���
���� 
������*��,��%������251(//
H�<(9���
�11������0��
��%�
��
�&'
(��� �+
���)�����
����
�#�"
��5����+��
�+�-��� �""�
�
��+����
����
���+�����L�"
�� ����
���� ��
����
�#��� ���� +�-� ��"
���� ��5����� �� ��+)��� ��
��
����
�#�"����+�$�� �� �+
�
�
��"�+�-� ���"�*2�0���
��
�"
�+�

��2�

��
��&4���S���� 
�#�� �+
�
�
���!�
�"
��"�"�������$��
���



�� �����������	
	����
	������

��	���	�����	����������

����������	

��
)RU TXLWH VRPH WLPH� WKH FLUFXLWV KDYH GLVDJUHHG DERXW WKH PRVW

DSSURSULDWH WKHRU\ RI IXQFWLRQDOLW\ WR XVH LQ DHVWKHWLF IXQFWLRQDOLW\ FDVHV�
&RXUWV KDYH GLYLGHG EHWZHHQ WKRVH UHFRJQL]LQJ WKH LGHQWLILFDWLRQ WKHRU\
�ZKLFK DW WLPHV HPSOR\HG WKH ³LQGLFLD RI VRXUFH�´ ³DFWXDO EHQHILW�´
³FRQVXPHU PRWLYDWLRQ�´ DQG ³FRPPHUFLDO VXFFHVV´ WHVWV RI D IHDWXUH¶V
FDSDFLW\ WR LGHQWLI\ WKH PDQXIDFWXUHU WR FRQVXPHUV� DQG WKH FRPSHWLWLRQ
WKHRU\ �ZKLFK DW WLPHV HPSOR\HG WKH ³FRPSDUDEOH DOWHUQDWLYHV�´ ³HVVHQWLDO
WR XVDJH�´ ³UHODWLRQ WR XVDJH�´ ³HDVH RI PDQXIDFWXUH�´ DQG ³HIIHFWLYH
FRPSHWLWLRQ´ WHVWV RI ZKHWKHU JUDQWLQJ D PRQRSRO\ RQ D IHDWXUH ZRXOG
SUHYHQW RWKHU VXSSOLHUV IURP FRPSHWLQJ LQ WKH PDUNHW IRU WKH SURGXFW��
6HH0LWFKHOO0�:RQJ�7KH$HVWKHWLF )XQFWLRQDOLW\'RFWULQH DQG WKH /DZ
RI 7UDGH 'UHVV 3URWHFWLRQ� �� &251(// /� 5(9� ����� ������� �������

7KH 6HYHQWK &LUFXLW H[SODLQHG LWV DGRSWLRQ RI WKH FRPSHWLWLRQ WKHRU\ E\
LGHQWLI\LQJ SUREOHPV ZLWK WKH LGHQWLILFDWLRQ WKHRU\� LW KHOG WKDW LW LV HUURU
WR

GHILQH QRQIXQFWLRQDO DV VHUYLQJ SULPDULO\ WR LGHQWLI\ WKH
PDQXIDFWXUHU� 8QGHUVWRRG OLWHUDOO\� WKLV ZRXOG PHDQ WKDW LI D
SDUWLFXODU GHVLJQ IHDWXUH KDG WZR HTXDOO\ LPSRUWDQW SXUSRVHV�
RQH WR SOHDVH FRQVXPHUV DQG WKH RWKHU WR LGHQWLI\ WKH
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7KH &RXUW ZURWH�
7KH ODQJXDJH RI WKH /DQKDP $FW GHVFULEHV >WKH XQLYHUVH RI
WKLQJV WKDW FDQ TXDOLI\ DV D WUDGHPDUN@ LQ WKH EURDGHVW RI WHUPV�
,W VD\V WKDW WUDGHPDUNV µLQFOXG>H@ DQ\ ZRUG� QDPH� V\PERO� RU
GHYLFH� RU DQ\ FRPELQDWLRQ WKHUHRI�´ >�� 8�6�&�@ � ����� 6LQFH
KXPDQ EHLQJV PLJKW XVH DV D ³V\PERO´ RU ³GHYLFH´ DOPRVW
DQ\WKLQJ DW DOO WKDW LV FDSDEOH RI FDUU\LQJPHDQLQJ� WKLV ODQJXDJH�
UHDG OLWHUDOO\� LV QRW UHVWULFWLYH�

4XDOLWH[� ��� 8�6� DW ����

�
$V WKH 6XSUHPH &RXUW REVHUYHG� � ���D� ³SURYLGHV OLWWOH JXLGDQFH

DV WR WKH FLUFXPVWDQFHV XQGHU ZKLFK XQUHJLVWHUHG WUDGH GUHVV PD\ EH
SURWHFWHG�´ EXW FRXUWV KDYH VXFFHVVIXOO\ UHDVRQHG E\ DQDORJ\ WR WKH
FRQGLWLRQV IRU WUDGHPDUN SURWHFWLRQ� 6DPDUD %URV�� ��� 8�6� DW ����
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$GGUHVVLQJ LWV FRPPHQWV SULPDULO\ WR $EHUFURPELH¶V DWWHPSW WR

SURWHFW WKH GHVLJQRI WKH4XDUWHUO\� WKH GLVWULFW FRXUW RSLQHG WKDW SURWHFWLQJ
D PDUNHWLQJ VW\OH RU PHWKRG ZRXOG XQGXO\ LQWHUIHUH ZLWK FRPSHWLWRUV¶
ULJKW WR GHSLFW WKHLU SURGXFWV IDLUO\� 7KH FRXUW REVHUYHG� ³:LWKLQ WKH
VFRSH RI DGYHUWLVLQJ FHUWDLQ W\SHV RI FORWKLQJ� UHWDLOHUV PXVW EH IUHH WR XVH
FRPPRQ YHUEDO RU SLFWRULDO GHVFULSWLRQV RI WKHLU JRRGV ZLWKRXW IHDU WKDW
WKH\ FDQ EH KHOG OLDEOH IRU LQIULQJHPHQW� $W D PLQLPXP� WKRVH ZRXOG
LQFOXGH VXFK PDWWHUV DV VKRZLQJ WKH FORWKLQJ LQ ³FXWRXW´ IDVKLRQ� � � �
XVLQJ FRPELQDWLRQV RI VWDQGDUG FRORUV � � � XQLYHUVDOO\�UHFRJQL]HG SDWWHUQV
� � � DQG FRPPRQ IDEULFV � � � LQ FORWKLQJ GHVLJQ DQG PDQXIDFWXUH� � � � $OO
RI WKHVH IDFWRUV DUH ERWK JHQHULF DQG GHVFULSWLYH � � � �´
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$IWHU FRQFOXGLQJ WKDW WKH HLJKW LGHQWLILHG HOHPHQWV RI SXUSRUWHG

WUDGH GUHVVZHUH QRW LQKHUHQWO\ GLVWLQFWLYH DQG KDG QRW DFTXLUHG VHFRQGDU\
PHDQLQJ� WKH (LJKWK &LUFXLW RSLQHG LQ GLFWD WKDW WKH HLJKW HOHPHQWV ZHUH
IXQFWLRQDO EHFDXVH WKH\ ZHUH FKRVHQ WR UHVSRQG WR FRQVXPHU GHPDQG IRU
WKH FRUH FRQFHSW RI LQIRUPDO FRXQWU\ GLQLQJ� 6HH 3UXIURFN� ��� )��G DW
��� �XVLQJ DQ XQGHUVWDQGLQJ RI IXQFWLRQDO WKDW FRQIOLFWV ZLWK WKLV FRXUW¶V
DSSURDFK WR IXQFWLRQDOLW\� VHH LQIUD 3DUW ,,,�'� DQG KDV EHHQ FDOOHG LQWR
TXHVWLRQ E\ WKH UHVXOW LQ 7ZR 3HVRV� VHH +RPH %XLOGHUV $VVRF� Y� / 	 /
([KLELWLRQ 0JPW� ,QF�� ��� )��G ���� ��� ��WK &LU� �������
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7KLV FRXUW KDV DSSOLHG D VHYHQ�IDFWRU WHVW IRU GHWHUPLQLQJ WKH

H[LVWHQFH RI VHFRQGDU\ PHDQLQJ LQ WUDGH GUHVV� 6HH 0DUNHWLQJ 'LVSOD\V�
,QF� Y� 7UDI)L[ 'HYLFHV� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ UHY¶G RQ

RWKHU JURXQGV VXEQRP�7UDI)L['HYLFHV� ,QF� Y�0DUNHWLQJ'LVSOD\V� ,QF��
��� 6� &W� ���� ������� 7KDW WHVW ORRNV WR� �D� GLUHFW FRQVXPHU WHVWLPRQ\�
�E� FRQVXPHU VXUYH\V� �F� H[FOXVLYLW\� OHQJWK� DQG PDQQHU RI XVH�
�G� DPRXQW DQG PDQQHU RI DGYHUWLVLQJ� �H� DPRXQW RI VDOHV DQG QXPEHU RI
FXVWRPHUV� �I� HVWDEOLVKHG SODFH LQ WKHPDUNHW� DQG �J� SURRI RI LQWHQWLRQDO
FRS\LQJ� 6HH (FKR 7UDYHO� ,QF� Y� 7UDYHO $VVRF�� ,QF�� ��� )��G �����
���� ��WK &LU� ������
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)HGHUDO 5XOH RI &LYLO 3URFHGXUH ��I� VWDWHV WKDW ³$OO SOHDGLQJV VKDOO

EH VR FRQVWUXHG DV WR GR MXVWLFH�´ ³$V WKLV FRXUW KDV VWDWHG� µWKH
IXQGDPHQWDO WHQRU RI WKH 5XOHV LV RQH RI OLEHUDOLW\ UDWKHU WKDQ WHFKQLFDOLW\
� � � �¶´ 0LQJHU Y� *UHHQ� ��� )��G ���� ��� ��WK &LU� ����� �FLWLQJ0LOOHU
Y� $PHULFDQ +HDY\ /LIW 6KLSSLQJ� ��� )��G ���� ��� ��WK &LU� �������
:KHQ GRLQJ VR UHVXOWV LQ QR SUHMXGLFH WR WKH RSSRVLQJ SDUW\� GLVFDUGLQJ
ODEHOV LQ DQ LQDUWIXOO\ GUDIWHG FRPSODLQW LQ IDYRU RI WKH FRPSODLQW¶V
UHDVRQDEOH PHDQLQJ� ³>H@YHQ ZKHUH VXFK D ODEHO UHIOHFWV D IODW
PLVDSSUHKHQVLRQ E\ FRXQVHO UHVSHFWLQJ D FODLP¶V OHJDO EDVLV�´ /DEUDP Y�
+DYHO� �� )��G ���� ��� ��WK&LU� ������ FRPSRUWV ZLWK WKH )HGHUDO 5XOHV¶
LQWHQW DQG VHUYHV WKH HQGV RI MXVWLFH� 6HH 0LQJHU� ��� )��G DW ����

�
,Q GLVFXVVLQJ WKH SURWHFWDELOLW\ RI WKH 4XDUWHUO\� ZH PXVW EH FDUHIXO

QRW WR RYHU�UHDG ODQJXDJH LQ SUHYLRXV FDVHV GHVFULELQJ WUDGH GUHVV DV D
SURGXFW¶V ³LPDJH�´ 6HH� H�J�� $VKOH\ )XUQLWXUH ,QGXV�� ,QF�� ��� )��G DW
��� �GHVFULELQJ WUDGH GUHVV DV WKH ³WRWDO LPDJH´ RI D SURGXFW�� )HUUDUL�
��� )��G DW ������� �VWDWLQJ WKDW WUDGH GUHVV UHIHUV WR ³WKH LPDJH DQG
RYHUDOO DSSHDUDQFH RI D SURGXFW´�� :KLOH WKH $EHUFURPELH 	 )LWFK

4XDUWHUO\ XQGRXEWHGO\ FRQYH\V DQ ³LPDJH´ RI KHDOWK\� DWWUDFWLYH� DFWLYH

\RXQJ SHRSOH HQJDJHG LQ D YDULHW\ RI UHFUHDWLRQDO DFWLYLWLHV ZKLOH ZHDULQJ

�RU RIWHQ QRW ZHDULQJ�$EHUFURPELH FORWKHV� ZHPXVW QRW ORVH VLJKW RI WKLV

FDVH DV D WUDGH GUHVV DFWLRQ DQG WKHUHIRUH GR QRW PHDQ WR VXJJHVW WKDW

$EHUFURPELH FDQ DFTXLUH D PRQRSRO\ RQ EHLQJ ³FRRO´ RU ³KLS´ LQ D

FHUWDLQ PDQQHU� 7KH ³LPDJH´ UHIHUUHG WR E\ SUHYLRXV FDVHV LV YLVXDO� H�J��

WKH VKDSH RI D )HUUDUL 'D\WRQD� UDWKHU WKDQ FRQFHSWXDO� H�J�� D QRWLRQ RI

XQLPSHGHG VZLIWQHVV DVVRFLDWHGZLWK DQ DHURG\QDPLF DXWR ERG\ GHVLJQ RU

D QRWLRQ RI ³FRROQHVV�´ WUHQGLQHVV� RU ³KLSQHVV´ SUHGRPLQDQW LQ WKH

]HLWJHLVW� $JDLQ� WR FRQVWLWXWH WUDGH GUHVV� D ³WKLQJ´ PXVW EH REMHFWLYHO\

REVHUYDEOH E\ WKH VHQVHV�
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$EHUFURPELH FDQ VHHN SURWHFWLRQ RI LWV 4XDUWHUO\ EHFDXVH

$EHUFURPELH FORVHO\ DVVRFLDWHV LQ WLPH DQG VSDFH² DV LQGLFDWHG E\ WKH

4XDUWHUO\¶V VDOHV�UHODWHG FRQWHQW DQG LWV GLVSOD\ LQ $EHUFURPELH VWRUHV²

WKH YLVXDO LPDJHV FRQWDLQHG LQ WKH 4XDUWHUO\ ZLWK LWV SURGXFWV� $V

SURPRWLRQDO PDWHULDO FORVHO\ DVVRFLDWHG ZLWK LWV SURGXFWV LQ WKH VDPH ZD\

WKDW SURGXFW SDFNDJLQJ HLWKHU FRQWDLQLQJ YLVXDO LPDJHV RU FRQYH\LQJ DQ

HSKHPHUDO LPDJH LV FORVHO\ DVVRFLDWHG ZLWK WKH SURGXFW LWV FRQWDLQV� WKH

GHVLJQ RI WKH 4XDUWHUO\ FDQ SURSHUO\ EH UHJDUGHG DV D FRPSRQHQW RI WKH

WUDGH GUHVV RI $EHUFURPELH¶V FORWKLQJ LQVRIDU DV LW FRQVWLWXWHV D SDUWLFXODU

VDOHV WHFKQLTXH� 2ULJLQDO $SSDODFKLDQ $UWZRUNV� ��� )��G DW ���� RU
³VRPH WHUWLXPTXLG WKDW LV DNLQ WR SURGXFW SDFNDJLQJ´ WKDWZRXOG QRUPDOO\
EH WDNHQ E\ FRQVXPHUV DV DQ LQGLFDWLRQ RI VRXUFH� VHH 6DPDUD %URV�� ���
8�6� DW ���� $OWHUQDWLYHO\� $EHUFURPELH KDV LQWURGXFHG HYLGHQFH
VKRZLQJ WKDW WKH 4XDUWHUO\ LWVHOI LV D SURGXFW WKDW $EHUFURPELH VHOOV� DQG
DV VXFK PD\ EH LQGHSHQGHQWO\ HQWLWOHG WR WUDGH GUHVV SURWHFWLRQ RI LWV
GHVLJQ� 6HH5HDGHU¶V'LJHVW $VVRF�� ,QF� Y� &RQVHUYDWLYH'LJHVW� ,QF�� ���
)��G ���� ������ �'�&� &LU� ����� �SURWHFWLQJ DV WUDGH GUHVV WKH FRYHU
GHVLJQ� LQ WHUPV RI VL]H� VKDSH� DQG JUDSKLF OD\RXW� RI 5HDGHU¶V 'LJHVW
PDJD]LQH�� %HFDXVH WKH RQO\ WUDGH�GUHVV�ODZ GLIIHUHQFH EHWZHHQ SURGXFW
SDFNDJLQJ DQG SURGXFW FRQILJXUDWLRQ LV WKH DYDLODELOLW\ WR SURGXFW
SDFNDJLQJRI WKH LQKHUHQW GLVWLQFWLYHQHVV URXWH WR OHJDO GLVWLQFWLYHQHVV� VHH
LQIUD SDJHV ������ DQG WKLV FDVH LQYROYHV VHFRQGDU\ PHDQLQJ DOOHJHGO\
KDYLQJ DWWDFKHG WR WKH FDWDORJ� ZH QHHG QRW GHFLGH ZKHWKHU WKH FDWDORJ LV
D SURGXFW� D SDFNDJH� RU VRPH WHUWLXP TXLG� 6HH 7RROV 86$ 	 (TXLS�� ��
)��G DW ������ �QRW DGGUHVVLQJ ZKHWKHU D WRROV FDWDORJ LV D SURGXFW RU D
SDFNDJH� EHFDXVH D MXU\ KDG IRXQG VHFRQGDU\ PHDQLQJ��
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EH UHJDUGHG DV D VWDQGDUG PHQ¶V VKLUW� DQG WKH SXEOLF ZRXOG KDYH QR
RFFDVLRQ WR UHJDUG D JDUPHQW RI VXFK EDVLF GHVLJQ DV FRPLQJ IURP D
FHUWDLQ VKLUWPDNHU� IRU WKH GHVLJQ LV D JHQHULF RQH DQG GRHV QRW GLVWLQJXLVK
WKH JRRG�

��
6HH DOVR �� 8�6�&� � �����F� �SURYLGLQJ IRU FDQFHOODWLRQ RI DQ\

PDUN WKDW KDV EHFRPH ³WKH FRPPRQ GHVFULSWLYH QDPH RI DQ DUWLFOH RU
VXEVWDQFH�´ L�H�� D JHQHULF WHUP��.HHEOHU &R� Y� 5RYLUD %LVFXLW &RUS�� ���
)��G ���� ��� ��VW &LU� ����� �³1R DPRXQW RI SXUSRUWHG SURRI WKDW D
JHQHULF WHUP KDV DFTXLUHG D VHFRQGDU\ PHDQLQJ DVVRFLDWLQJ LW ZLWK D
SDUWLFXODU SURGXFHU FDQ WUDQVIRUP WKDW WHUP LQWR D UHJLVWUDEOH WUDGHPDUN�´��
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$Q DQDFKURQLVP GHPRQVWUDWHV WKH SRLQW� DQ DQFLHQW 5RPDQ

GHVLJQHU ZKR FRQFHLYHG DQG PDUNHWHG D QHZ WXQLF E\ KDYLQJ LW ILW WKH
ERG\ VQXJO\ ZLWK VOHHYHV GRZQ WR WKH ZULVW VOLW DW PLG�IRUHDUP RQ WKH
XQGHUVLGH� D VLPSOH FXII IRU EXWWRQLQJ� EXWWRQV VSDFHG HYHQO\ GRZQ WKH
IURQW� DQG D VWLII IROGLQJ FROODU ZLWK VSOD\HG SRLQWV PLJKW KDYH GHVHUYHG
WUDGH GUHVV SURWHFWLRQ RI KLV LQQRYDWLYH GHVLJQ LI FRQVXPHUV YLHZHG WKH
SURGXFWV DV FRPLQJ IURP D VLQJOH VRXUFH� EXW WKH VDPH GHVLJQ WRGD\ZRXOG
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$PHULFDQ FRPSODLQV WKDW ³$EHUFURPELH¶V SXUSRUWHG WUDGH GUHVV LV

DQ HYHU FKDQJLQJPHODQJH RIZRUGV� ORJRV� DQG FRORUV� HOHPHQWV DUH DGGHG
DQG GURSSHG ZLWK HYHU\ VHDVRQ DQG HYHU\ FKDQJH LQ ZKDW LV FXUUHQWO\
µFRRO¶ WR WKH FROOHJH�DJH FRQVXPHU�´ $SSHOOHH¶V %U� DW ������
)XUWKHUPRUH�$PHULFDQSRLQWV RXW WKDW$EHUFURPELH GRHV QRW FRQVLVWHQWO\
XVH LWV FODLPHG WUDGH GUHVV LQ DOO RI LWV SURGXFWV� $PHULFDQ DUJXHV WKDW
³>L@W LV WKHUHIRUH OXGLFURXV WR DVVHUW WKDW $EHUFURPELH WUDGH GUHVV� ZKLFK
µUHSUHVHQW>V@ D NDOHLGRVFRSH RI FRORU FRPELQDWLRQV DQG GHVLJQ IRUPDWV
ZKLFK IDLO WR FRQYH\ D FRQVLVWHQW RYHUDOO ORRN¶ WR FRQVXPHUV >LV DV SUHFLVH
DV 7DFR &DEDQD WUDGH GUHVV@´ $SSHOOHH¶V %U� DW �� �TXRWLQJ 5RVH $UW
,QGXV�� ,QF� Y� 5D\PRQG *HGGHV 	 &R�� �� )� 6XSS� �G ���� ��� �'�1�-�
������� )LQDOO\� $PHULFDQ REVHUYHV WKDW $EHUFURPELH¶V FRPSODLQW
LGHQWLILHV DV WUDGH GUHVV RQO\ QLQH RI WKH PDQ\ HOHPHQWV LW XVHV LQ
SDFNDJLQJ� ODEHOLQJ� DQG SUHVHQWLQJ IRU VDOH LWV SURGXFWV� ZKLOH
$EHUFURPELH VHOOV WKRXVDQGV RI LWHPV EHDULQJ GHVLJQV QRW PHQWLRQHG LQ
LWV FRPSODLQW �H�J�� GHVLJQV LQFOXGLQJ WKH WHUPV ³ZDWHU UHVFXH�´
³OLIHJXDUG�´ DQG ³JXDUG�´ DQG LPDJHV RI EDVNHWEDOOV�� DQG $PHULFDQ VHOOV
WKRXVDQGV RI LWHPV WKDW LQFOXGH GHVLJQ HOHPHQWV XQUHODWHG WR WKRVH
FODLPHG WR EH $EHUFURPELH¶V WUDGH GUHVV�

$PHULFDQ¶V DUJXPHQW SRVLWV WKDW WUDGH GUHVV HQFRPSDVVLQJ PXOWLSOH
SURGXFWV PXVW EH XQLIRUP DQG FRQVLVWHQW RYHU WLPH DQG DFURVV SURGXFWV�
7KLV SRLQW FHUWDLQO\ DSSOLHV WR WKH WUDGH GUHVV RI D IDPLO\ RI SURGXFWV� 6HH
5HJDO -HZHOU\ &R� Y� .LQJVEULGJH ,QW¶O� ,QF�� ��� )� 6XSS� ���� ���
�6�'�1�<� ������ VHH DOVR 5RVH $UW ,QGXV�� ,QF�� �� )� 6XSS� �G DW ���
�³>$@ SDUW\ PD\ KDYH WUDGH GUHVV ULJKWV HYHQ WKRXJK WKHUH DUH VOLJKW
YDULDWLRQV LQ LWV SDFNDJH GHVLJQ VR ORQJ DV WKH FKDQJH GRHV QRW DOWHU WKH
GLVWLQFWLYH FKDUDFWHULVWLFV DQG WKH WUDGH GUHVV FRQYH\V D VLQJOH DQG
FRQWLQXLQJ FRPPHUFLDO H[SUHVVLRQ�´�� <HW $EHUFURPELH GRHV QRW VHHN
WUDGH GUHVV SURWHFWLRQ RI LWV GHVLJQV DQG DGYHUWLVLQJ PDWHULDOV XQGHU D
³IDPLO\ RI PDUNV´ RU D ³IDPLO\ RI GUHVVHV´ WKHRU\� ,QVWHDG� $	)¶V WKHRU\

SURFHHGV IURP LWV FODLP WKDW FRQVXPHUV UHFRJQL]H VHFRQGDU\ PHDQLQJ LQ

LWV YDULRXV GHVLJQV WKDW DUH VLPLODU LQ WHUPV RI WKHLU VW\OH EXW VR GLVVLPLODU

LQ WHUPV RI WKHLU FRQWHQW WKDW WKH ³IDPLO\ RI GUHVVHV´ WKHRU\ LV QRW

DYDLODEOH� :H VHH QR UHDVRQZK\ D VLQJOH SURGXFHU FDQQRW VHHN SURWHFWLRQ

RI GLVVLPLODU IRUPV RI LWV WUDGH GUHVV DV ORQJ DV HDFK IRUP LQGHSHQGHQWO\

PHHWV WKH WZR FRQGLWLRQV RI SURWHFWDELOLW\� $FFRUG 0&&$57+< 21

75$'(0$5.6 � ��� �³:KLOH WUDGH GUHVV LV PRVW RIWHQ GHILQHG DV D WRWDOLW\

RI HOHPHQWV� WKHUH LV QR UHDVRQ ZK\ WKH SODLQWLII FDQQRW GHILQH D OLVW RI

"���"�
��
��
� 
��"E�12�
�����"�%�"����
���%���"�
��+"��#�"�
�2� 
�����"�%����� 
��� �
���%� ���
���
��"���� �
"�
���� 
"�)-�
�+��%��
����
���%"�� ��
�#�
��%�����+�%���
�$��
"� ��"�+��"

���""� ��
��$�
���
"�
���� 
"�������2����
���"�����
"����"
���

��"��
�
�����""� ��
���$�
��
���"��������
"�
���� 
"�

��
�



�	 �����������	
	����
	������

��	���	�����	����������

����������	

HOHPHQWV FRQVLVWLQJ RI OHVV WKDQ WKH WRWDOLW\ RI IHDWXUHV�´�� 7KLV UHVXOW

UHIOHFWV WKH UHDOLW\ RI WKH FORWKLQJ LQGXVWU\� VLQFH LQFOXGLQJ ³OLIHJXDUG´

DQG ODFURVVH VWLFNV LQ GHVLJQV RI FORWKLQJ VROG IRU VXPPHU DQG SXWWLQJ ³VNL

SDWURO´ DQG WKH VNL SDWURO FURVV RQ FORWKLQJ VROG IRU ZLQWHU LV VLPSO\ D

UHDFWLRQ WR VHDVRQDO FKDQJHV� QRW D UHMHFWLRQ RI RQH IRUP RI GHVLJQ WUDGH

GUHVV LQ IDYRU RI DQRWKHU� &I� 6DPDUD %URV�� ,QF� Y�:DO�0DUW 6WRUHV� ,QF��
��� )��G ���� ��� ��G &LU� ����� �³:H H[SHFW WKDW LQ D SURGXFW OLQH WKHUH
ZLOO EH LQHYLWDEOH YDULDWLRQ LQ WKH SURGXFWV�´�� UHY¶G RQ RWKHU JURXQGV� ���
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