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'HIHQGDQW DOVR DUJXHV WKDW WKLV &RXUW KDV VWDWHG WKDW GHIHUHQFH

VKRXOG EH JLYHQ WR WKH OHJLVODWXUH¶V GHFLVLRQ WR FODVVLI\ D SRVLWLRQ DV
SROLWLFDO E\ FKRRVLQJ QRW WR DIIRUG LW FLYLO VHUYLFH SURWHFWLRQ� 6HH 5LFH� ��
)��G DW ����� 8QGHU VWDWH ODZ� WKH VKHULII PD\ KLUH� DQG ZLWK FHUWDLQ
H[FHSWLRQV� ILUH GHSXW\ VKHULIIV ³DW KLV SOHDVXUH�´ .<� 5(9� 67$7� $11�
� ���������� $V ZH H[SODLQHG LQ 0F&ORXG� KRZHYHU� WKH VR�FDOOHG 5LFH

FDQRQPRYHV LQ WDQGHPZLWK WKH DYDLODELOLW\ RI TXDOLILHG LPPXQLW\� 7KXV�
³LI LW LV DOUHDG\ FOHDUO\ HVWDEOLVKHG WKDW D SDUWLFXODU SRVLWLRQ IDOOV LQWR RU
RXWVLGH RI WKH %UDQWL H[FHSWLRQ� WKHQ WKHUH LV QR QHHG WR LQYRNH WKH 5LFH

FDQRQ DQG � � � LW LV DSSURSULDWH WR JUDQW RU GHQ\ TXDOLILHG LPPXQLW\�´

0F&ORXG� �� )��G DW ����� %HFDXVH ZH KROG WKDW XQGHU+DOO WKH ODZ ZDV

FOHDUO\ HVWDEOLVKHG WKDW GHSXW\ VKHULIIV LQ 3ODLQWLIIV¶ SRVLWLRQV FRXOG QRW

EH GLVFKDUJHG IRU SROLWLFDO UHDVRQV� WKHUH LV QR QHHG WR UHO\ RQ WKH 5LFH

FDQRQ IRU JXLGDQFH�
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%RWK SDUWLHV VSHOO ³3HQGHUJUDII¶V´ QDPH DV ³3HQGHUIUDII´ RQ WKH

FRYHUV RI WKHLU DSSHOODWH EULHIV� +RZHYHU� ZLWKLQ WKHLU EULHIV DQG

WKURXJKRXW WKH UHFRUG� LQFOXGLQJ 3ODLQWLIIV¶ FRPSODLQW DQG DPHQGHG

FRPSODLQW� KLV QDPH LV VSHOOHG ³3HQGHUJUDII�´ :H WKHUHIRUH XVH WKH

VSHOOLQJ 3HQGHUJUDII LQ WKLV RSLQLRQ� EXW QRWH WKH GLVFUHSDQF\�

���� �$0���� � ���  �� ��%�!� ����&���$� ���� �����!�� "!�0
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:H DVVXPH WKDW 0UV� +HJJHQ¶V GHULYDWLYH ORVV RI FRQVRUWLXP FODLP

KDV VXUYLYHG DV ZHOO� DOWKRXJK RWKHU WKDQ 3ODLQWLIIV¶ DPHQGHG FRPSODLQW�

WKH UHFRUG LV VLOHQW DV WR 0UV� +HJJHQ RU WKH GLVSRVLWLRQ RI WKDW FODLP�

��� �$���� ����!����0���� &��#� ��$� #�&�����  ��  �$� !�&��%�$
&�0���������#������88��A�� ��$���8��"���%�!���!����&��������
�����$�� ��� ��!�"���$����!� �!��:�������#�&����� ��"!�?�����$
� �� ��0��&��#������88���� �@������""��&���0� � �����"��$���
�$0���� � ��� ��$�$��������2��#���� � ���$��������!����0���
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�00������ ��� �%�!�� $�"��$���� 2 ��  ��� ������ ��� �$%�!��
�0����0���� �&����� �8������ �� �������""� �� �� �� �!�%������
�&&�����8�����#��&��""�&��� ���� ��	��!�0�����!���!�� ��	�E� 
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����$��0���� �!�$������&��!���"�!�������&���!���������!������B,*�
1�� ����&���!�������#��� �$���2�������&���� ������!�������$���
� ��'����&�������������2 �& �&���$�#������!�!���$����0����8
� �� $������ &������ &��!�� � �� ����!� �8�� �"� � �� &������ &��!�
 �!���"���!���
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,Q WKH VWDWHPHQW RI IDFWV VHFWLRQ RI WKHLU UHVSHFWLYH EULHIV� WKH SDUWLHV

GLVSXWH ZKHWKHU 'HIHQGDQW¶V GHFLVLRQ QRW WR UHKLUH 3ODLQWLIIV ZDV

SROLWLFDOO\PRWLYDWHG� :LWKRXWPXFK GLVFXVVLRQ� EXW DIWHU VHWWLQJ IRUWK WKH

VWDQGDUGV DSSOLFDEOH RQ DPRWLRQ IRU VXPPDU\ MXGJPHQW� WKH GLVWULFW FRXUW
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³DVVXPH>G@´ IRU SXUSRVHV RI WKH LQVWDQW PRWLRQ WKDW 3ODLQWLIIV ZHUH

GLVPLVVHG IRU VXSSRUWLQJ /HH¶V RSSRQHQW LQ WKH ���� VKHULII¶V HOHFWLRQ�

�-�$� DW ��� ���� 2Q DQ DSSHDO IURP D GHQLDO RI TXDOLILHG LPPXQLW\� WKLV

&RXUW ODFNV MXULVGLFWLRQ WR HQWHUWDLQ WKH DSSHDO LQVRIDU DV WKH GLVWULFW
FRXUW¶V RUGHU GHWHUPLQHV ZKHWKHU WKH SUHWULDO UHFRUG VHWV IRUWK JHQXLQH
LVVXHV RI PDWHULDO IDFW IRU WULDO� -RKQVRQ Y� -RQHV� ��� 8�6� ���� ���
������ �KROGLQJ WKDW RQ DSSHDO IURP GHQLDO RI VXPPDU\ MXGJPHQW� DSSHDOV
FRXUW ODFNHG MXULVGLFWLRQ WR FRQVLGHU IDFWXDOO\ GLVSXWHG LVVXHV UHODWHG WR
GLVWULFW FRXUW RUGHU��&OD\EURRN Y� %LUFKZHOO� ��� )��G ����� ������� ��WK
&LU� ����� �H[SODLQLQJ WKDW GLVSXWHG IDFWXDO LVVXHV SHUWDLQLQJ WR PDWHULDO
LVVXH RI ZKHWKHU IRUFH XVHG LQ � ���� FDVH ZDV H[FHVVLYH SUHFOXGHG JUDQW
RI VXPPDU\ MXGJPHQW RQ JURXQGV RI TXDOLILHG LPPXQLW\�� 5XIILQR Y�
6KHDKDQ� ��� )��G ���� ��� ��WK &LU� ����� �KROGLQJ WKDW FRXUW ODFNHG
MXULVGLFWLRQ WR FRQVLGHUZKHWKHU VKHULIIZDV HQWLWOHG WR TXDOLILHG LPPXQLW\
RQ JURXQGV WKDW KH GLVFKDUJHG GHSXW\ VKHULIIV EHFDXVH RI D FRUUXSWLRQ
SUREH� DV GLVSXWHG IDFWXDO LVVXHV H[LVWHG DV WR ZKHWKHU SODLQWLIIV LQ IDFW
ZHUH GLVFKDUJHG LQVWHDG IRU SROLWLFDO UHDVRQV��0F&ORXG� �� )��G DW �����
�� �H[SODLQLQJ WKDW WKH TXHVWLRQ RI GHIHQGDQW¶V SXUSRVH LQ ILULQJ WKH
SODLQWLIIV LV D TXHVWLRQ RI LQWHQW� ZKLFK WKH FRXUW ZDV ZLWKRXW MXULVGLFWLRQ
WR FRQVLGHU RQ VXPPDU\ MXGJPHQWPRWLRQ SHUWDLQLQJ WR GHQLDO RI TXDOLILHG
LPPXQLW\�� $SSDUHQWO\ EHFDXVH RI WKH IDFWXDO GLVSXWHV RYHU 'HIHQGDQW¶V
PRWLYDWLRQ IRU QRW UHKLULQJ 3ODLQWLIIV� WKH SDUWLHV GR QRW DGGUHVV LQ WKH
DUJXPHQW VHFWLRQ RI WKHLU EULHIV ZKHWKHU 'HIHQGDQW¶V GHFLVLRQ QRW WR
UHKLUH 3ODLQWLII ZDV SROLWLFDOO\ PRWLYDWHG� EXW UDWKHU� DV H[SODLQHG DERYH�
IRFXV RQ SXUHO\ OHJDO DUJXPHQWV�
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3ODLQWLIIV DUJXH WKDW D FRPSDULVRQ RI WKH VWDWXWRU\ DXWKRULW\ RI

.HQWXFN\ ODZ DQG 7HQQHVVHH ODZ UHYHDOV QR PHDQLQJIXO GLIIHUHQFH�
$OWKRXJK GLIIHUHQFHV FHUWDLQO\ H[LVW EHWZHHQ WKH VWDWXWRU\ DXWKRULW\
JUDQWHG WR GHSXW\ VKHULIIV LQ ERWK VWDWHV� ZH DJUHH WKDW 7HQQHVVHH GHSXW\
VKHULIIV DOVR DUH JUDQWHG EURDG DXWKRULW\ WR SHUIRUP WKHLU GXWLHV� )RU
LQVWDQFH� XQGHU 7HQQHVVHH ODZ� D GHSXW\ PD\ ³VXPPRQ WKH ERG\ RI WKH
FRXQW\ WR WKHLU DLG� LQ RUGHU WR NHHS WKH SHDFH� SUHYHQW FULPH � � � RU WR
H[HFXWH SURFHVV RI ODZ�´ 7(11� &2'($11� � ������� �������
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