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7KH &RXUW KDV QRW GLUHFWO\ DGGUHVVHG WKLV LVVXH� +RZHYHU� LQ

O’Hare Truck Serv., Inc. v. City of Northlake, Ill., 518 U.S. 712 (1996),
LW LPSOLHG WKDW WKH 3LFNHULQJ EDODQFH PD\ DSSO\ LQ ³PL[HG´ FDVHV VXFK DV
WKLV RQH�

A reasonableness analysis will also accommodate those many
cases, perhaps including the one before us, where specific
instances of the employee’s speech or expression, which require
balancing in the Pickering context, DUH LQWHUPL[HG ZLWK D
SROLWLFDO DIILOLDWLRQ UHTXLUHPHQW� ,Q WKRVH FDVHV� WKH EDODQFLQJ
3LFNHULQJ PDQGDWHV ZLOO EH LQHYLWDEOH�

��� 8�6� DW ���� 2¶+DUH KHOG WKDW WKH JRYHUQPHQW FRXOG QRW
FRQVWLWXWLRQDOO\ FRQGLWLRQ WKH DZDUG RI D FLW\ WRZLQJ FRQWUDFW WR DQ
LQGHSHQGHQW FRQWUDFWRU RQ WKH EDVLV RI SROLWLFDO DIILOLDWLRQ� ,G� DW ����
7KH &RXUW GLG QRW GLUHFWO\ DGGUHVV WKH VLWXDWLRQ SUHVHQWHG E\ WKH LQVWDQW
FDVH EHFDXVH WKH SODLQWLII LQ 2¶+DUH ZDV FOHDUO\ QRW D SROLF\PDNLQJ RU
FRQILGHQWLDO HPSOR\HH� $V ZH GLVFXVV LQ PRUH GHWDLO EHORZ� WKH UXOH ZH
DGRSW WRGD\ LV FRQVLVWHQW ZLWK WKH &RXUW¶V VWDWHPHQWV LQ 2¶+DUH EHFDXVH
ZH KROG WKDW WKH 3LFNHULQJ EDODQFH DSSOLHV WR WKHVH PL[HG FDVHV EXW WKDW
WKH EDODQFH IDYRUV WKH JRYHUQPHQW DV D PDWWHU RI ODZ LQ D VSHFLILF VXEVHW
RI WKHP� L�H�� ZKHUH WKH HPSOR\HH VSHDNV RQ SROLWLFDO RU SROLF\�UHODWHG
LVVXHV�
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:H GR QRW DGRSW WKH EURDGHU SRVLWLRQ RI WKH 1LQWK &LUFXLW SUHFLVHO\

EHFDXVH LW LV QRW QHFHVVDULO\ WKH FDVH WKDW WKH JRYHUQPHQW¶V LQWHUHVW DV
HPSOR\HU ZLOO RXWZHLJK WKH HPSOR\HH¶V IUHH VSHHFK ULJKWV LQ DOO FDVHV�
7KLV UHVWULFWLRQ LV QHFHVVDU\ EHFDXVH LW LV SRVVLEOH WR FRQFHLYH RI
VLWXDWLRQVZKHUH WKH JRYHUQPHQW PLJKW WHUPLQDWH DQ HPSOR\HH IRU VSHHFK
FRPSOHWHO\ XQUHODWHG WR WKH ZRUNLQJ UHODWLRQVKLS DQG WKXV ZRXOG ODFN WKH
MXVWLILFDWLRQ WKDW WKH VSHHFK LPSDFWHG WKH HIILFLHQW RSHUDWLRQ RI WKH RIILFH�
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,Q WKLV UHVSHFW ZH QRWH WKDW WKH &RXUW LQ (OURG UHMHFWHG WKH

JRYHUQPHQW¶V DUJXPHQW WKDW SDWURQDJH GLVPLVVDOV RI ORZHU�OHYHO
HPSOR\HHV ZHUH MXVWLILHG E\ WKH QHHG IRU HIILFLHQF\� VWDWLQJ WKDW ³>W@KH
LQHIILFLHQF\ UHVXOWLQJ IURP WKH ZKROHVDOH UHSODFHPHQW RI ODUJH QXPEHUV
RI SXEOLF HPSOR\HHV HYHU\ WLPH SROLWLFDO RIILFH FKDQJHV KDQGV EHOLHV WKLV
MXVWLILFDWLRQ�´ ��� 8�6� DW ���� +RZHYHU� LW QHYHUWKHOHVV GHWHUPLQHG WKDW
WKH JRYHUQPHQW¶V LQWHUHVW LQ VHFXULQJ OR\DO HPSOR\HHV ZDV VXIILFLHQW LQ
LWVHOI WR MXVWLI\ WKH SUDFWLFH IRU SROLF\PDNLQJ DQG FRQILGHQWLDO HPSOR\HHV�
,G� DW ���� 7KH VLWXDWLRQ SUHVHQWHG E\ WKH LQVWDQW FDVH LPSOLFDWHV ERWK WKH
JRYHUQPHQW¶V LQWHUHVW LQ OR\DOW\ DQG LWV LQWHUHVW LQ HIILFLHQF\ DQG�
WKHUHIRUH� SURYLGHV DQ HYHQ VWURQJHU MXVWLILFDWLRQ IRU SHUPLWWLQJ WKH
JRYHUQPHQW IOH[LELOLW\ WKDQ WKH SXUH SDWURQDJH GLVPLVVDO FDVH�
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