
�� ���������	
����
�������������� ��������	
�

��
:H QRWH WKDW WKH ((2& LQWHUSUHWLYH JXLGDQFH VWDWHV WKDW ³>W@KH

WHUPV µQXPEHU DQG W\SHV RI MREV�¶ � � �� DUH QRW LQWHQGHG WR UHTXLUH DQ
RQHURXV HYLGHQWLDU\ VKRZLQJ� 5DWKHU� WKH WHUPV RQO\ UHTXLUH WKH
SUHVHQWDWLRQ RI HYLGHQFH RI JHQHUDO HPSOR\PHQW GHPRJUDSKLFV DQG�RU RI
UHFRJQL]HG RFFXSDWLRQDO FODVVLILFDWLRQV WKDW LQGLFDWH WKH DSSUR[LPDWH
QXPEHU RI MREV �H�J� µIHZ�¶ µPDQ\�¶ µPRVW¶� IURP ZKLFK DQ LQGLYLGXDO
ZRXOG EH H[FOXGHG EHFDXVH RI DQ LPSDLUPHQW�´ �� &�)�5� SW� ����� $SS�
� �������M�� +RZHYHU� 1DGROVN\ GLG QRW SURGXFH HYHQ WKLV VKRZLQJ RI
HYLGHQFH LQ UHJDUG WR KRZ PDQ\ WUXFNLQJ MREV %ODFN ZRXOG TXDOLI\ IRU
ZLWKRXW WKH JXDUDQWHHG SURYLVLRQ RI FUXLVH FRQWURO�
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7KH +RQRUDEOH -HURPH )DUULV� &LUFXLW -XGJH RI WKH 8QLWHG 6WDWHV

&RXUW RI $SSHDOV IRU WKH 1LQWK &LUFXLW� VLWWLQJ E\ GHVLJQDWLRQ�
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7KH 6HYHQWK &LUFXLW KDV KHOG WKDW WUXFN GULYLQJ FRQVWLWXWHV D FODVV

RI MREV� %HVW Y� 6KHOO 2LO &R�� ��� )��G ���� ��� ��WK &LU� ������ VHH DOVR
'H3DROL Y� $EERWW /DEV�� ��� )��G ���� ��� ��WK &LU� ����� �UHFRJQL]LQJ
WKDW WUXFN GULYLQJ FRQVWLWXWHV D FODVV RI MREV��%DXORV Y� 5RDGZD\ ([SUHVV�
,QF�� ��� )��G ����� ������� ��WK &LU� ����� �VDPH�� ,Q 'H3DROL� WKH
FRXUW H[SODLQHG LWV PHWKRG IRU GHILQLQJ D FODVV RI MREV IRU WKH SXUSRVHV RI

WKH $'$ DV IROORZV�

7KXV� LQ RUGHU WR GHILQH D PHDQLQJIXO FODVV RI MREV� ZHPXVW ORRN

WR WKH WUDLQLQJ� NQRZOHGJH� VNLOOV� DQG DELOLW\ UHTXLUHG WR SHUIRUP

WKH SDUWLFXODU ZRUN� DV ZHOO DV WKH JHRJUDSKLF DUHD UHDVRQDEO\

DYDLODEOH WR WKH SODLQWLII� &RPPRQ MRE JURXSLQJV ZLWKLQ D

SDUWLFXODU LQGXVWU\ ZRXOG DOVR EH UHOHYDQW� MXVW DV WKH\ DUH LQ WKH

VRPHZKDW DQDORJRXV DUHD RI GHILQLQJ UHOHYDQW PDUNHWV LQ

DQWLWUXVW FDVHV� ,I D GLVDELOLW\ VXEVWDQWLDOO\ OLPLWV D SHUVRQ IURP

KROGLQJ D MRE IRU ZKLFK VKH KDV D VSHFLDOL]HG OLFHQVH� DQG WKH

SHUVRQ ZRXOG QHHG WR XQGHUJR VLJQLILFDQW QHZ WUDLQLQJ WR

EHFRPH TXDOLILHG IRU SRVLWLRQV RI FRPSDUDEOH UHVSRQVLELOLW\

HOVHZKHUH� WKDW IDFW WRR ZRXOG KHOS GUDZ WKH OLQH EHWZHHQ WKH

FODVV RI MREV UHOHYDQW WR WKH $'$ DQG WKRVH WKDW DUH WRR UHPRWH

IURP WKH SRVLWLRQ DW LVVXH�

'H3DROL� ��� )��G DW ����
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7KH UHFRUG LV XQFOHDU DV WR WKH UHVWULFWLRQV SODFHG RQ %ODFN DIWHU

HDFK VXUJHU\� LW DSSHDUV WKDW %ODFN ZDV LQLWLDOO\ UHOHDVHG WR UHWXUQ WR ZRUN
DIWHU HDFK VXUJHU\ ZLWKRXW UHVWULFWLRQ� EXW XSRQ KLV FRPSODLQWV RI SDLQ�
YDULRXV GRFWRUV UHVWULFWHG KLP WR RQO\ GULYLQJ WUXFNV ZLWK FUXLVH FRQWURO�
,Q DGGLWLRQ� LPPHGLDWHO\ DIWHU KLV WKLUG VXUJHU\� %ODFN¶V RUWKRSHGLF
VXUJHRQ� :LOOLDP /� -RKQVRQ� LPSRVHG UHVWULFWLRQV RQ %ODFN LQYROYLQJ
FOLPELQJ DQG OLIWLQJ� -RLQW $SSHQGL[ �³-�$�´� DW ��� �-RKQVRQ 5HOHDVH��
+RZHYHU� DFFRUGLQJ WR %ODFN� -RKQVRQ HYHQWXDOO\ OLIWHG DOO RI WKHVH
UHVWULFWLRQV� H[FHSW IRU WKH UHVWULFWLRQ LQYROYLQJ FUXLVH FRQWURO� -�$� DW ���
�%ODFN 'HS���

�
%ODFN DOOHJHV WKDW 5RDGZD\ RQ RQH LQVWDQFH DVVLJQHG %ODFN WR D

WUXFN ZLWK FUXLVH FRQWURO WKDW GLG QRW ZRUN� )RU WKH SXUSRVHV RI WKLV
RSLQLRQ� ZKHQ ZH UHIHU WR FUXLVH FRQWURO ZH PHDQ FUXLVH FRQWURO WKDW
ZRUNV�
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$IWHU ILOLQJ WKH FKDUJH RI GLVFULPLQDWLRQ ZLWK WKH ((2&� %ODFN DOVR

ILOHG D FODLP DJDLQVW 5RDGZD\¶V LQVXUDQFH FDUULHU� /LEHUW\ 0XWXDO
,QVXUDQFH &RPSDQ\� LQ 7HQQHVVHH VWDWH FRXUW SXUVXDQW WR WKH 7HQQHVVHH
ZRUNHU¶V FRPSHQVDWLRQ VWDWXWH� 7KH FDVH ZDV DSSHDOHG WR WKH 7HQQHVVHH
6XSUHPH &RXUW� ZKLFK DZDUGHG %ODFN EHQHILWV IRU D VL[W\�SHUFHQW
GLVDELOLW\ LQ KLV OHJ� %ODFN Y� /LEHUW\ 0XW� ,QV� &R�� � 6�:��G ��� �7HQQ�
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7KH ((2& UHJXODWLRQV GHILQH ³FODVV RI MREV´ DV ³WKH QXPEHU DQG

W\SHV RI MREV XWLOL]LQJ VLPLODU WUDLQLQJ� NQRZOHGJH� VNLOOV RU DELOLWLHV�
ZLWKLQ WKDW JHRJUDSKLFDO DUHD� IURP ZKLFK WKH LQGLYLGXDO LV DOVR
GLVTXDOLILHG EHFDXVH RI WKH LPSDLUPHQW�´ �� &�)�5� � �������M�����LL��%��
7KH ((2& LQWHUSUHWLYH JXLGDQFH JLYHV DV DQ H[DPSOH RI ³FODVV RI MREV´�

>$@Q LQGLYLGXDO ZKR KDV D EDFN FRQGLWLRQ WKDW SUHYHQWV WKH
LQGLYLGXDO IURP SHUIRUPLQJ DQ\ KHDY\ ODERU MRE ZRXOG EH
VXEVWDQWLDOO\ OLPLWHG LQ WKHPDMRU OLIH DFWLYLW\ RIZRUNLQJEHFDXVH
WKH LQGLYLGXDO
V LPSDLUPHQW HOLPLQDWHV KLV RU KHU DELOLW\ WR
SHUIRUP D FODVV RI MREV� 7KLV ZRXOG EH VR HYHQ LI WKH LQGLYLGXDO
ZHUH DEOH WR SHUIRUP MREV LQ DQRWKHU FODVV� H�J�� WKH FODVV RI
VHPL�VNLOOHG MREV�

�� &�)�5� 3W� ����� $SS� � �������M�� ,Q 6XWWRQ� WKH 6XSUHPH &RXUW DOVR
QRWHG WKDW WKH ³FODVV RI MREV´ IURP ZKLFK D SODLQWLII LV VXEVWDQWLDOO\
OLPLWHG PXVW EH ³EURDG�´ 6XWWRQ� ��� 8�6� DW ����

7KH ((2& UHJXODWLRQV GHILQH ³EURDG UDQJH RI MREV LQ YDULRXV
FODVVHV´ DV ³WKH QXPEHU DQG W\SHV RI RWKHU MREV QRW XWLOL]LQJ VLPLODU
WUDLQLQJ� NQRZOHGJH� VNLOOV RU DELOLWLHV� ZLWKLQ WKDW JHRJUDSKLFDO DUHD� IURP
ZKLFK WKH LQGLYLGXDO LV DOVR GLVTXDOLILHG EHFDXVH RI WKH LPSDLUPHQW�´ ��
&�)�5� � �������M�����LL��&�� 7KH((2& LQWHUSUHWLYH JXLGDQFH JLYHV DV DQ
H[DPSOH RI ³EURDG UDQJH RI MREV LQ YDULRXV FODVVHV´�

>$@Q LQGLYLGXDO KDV DQ DOOHUJ\ WR D VXEVWDQFH IRXQG LQ PRVW KLJK
ULVH RIILFH EXLOGLQJV� EXW VHOGRP IRXQG HOVHZKHUH� WKDW PDNHV
EUHDWKLQJ H[WUHPHO\ GLIILFXOW� 6LQFH WKLV LQGLYLGXDO ZRXOG EH
VXEVWDQWLDOO\ OLPLWHG LQ WKH DELOLW\ WR SHUIRUP WKH EURDG UDQJH RI
MREV LQ YDULRXV FODVVHV WKDW DUH FRQGXFWHG LQ KLJK ULVH RIILFH
EXLOGLQJV ZLWKLQ WKH JHRJUDSKLFDO DUHD WR ZKLFK KH RU VKH KDV
UHDVRQDEOH DFFHVV� KH RU VKH ZRXOG EH VXEVWDQWLDOO\ OLPLWHG LQ
ZRUNLQJ�

�� &�)�5� 3W� ����� $SS� � �������M��
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7KH LQWHUSUHWLYH JXLGDQFH WR WKH ((2& UHJXODWLRQV VWDWHV WKDW� ³,Q

JHQHUDO� DQ DFFRPPRGDWLRQ LV DQ\ FKDQJH LQ WKH ZRUN HQYLURQPHQW RU LQ
WKH ZD\ WKLQJV DUH FXVWRPDULO\ GRQH WKDW HQDEOHV DQ LQGLYLGXDO ZLWK D
GLVDELOLW\ WR HQMR\ HTXDO HPSOR\PHQW RSSRUWXQLWLHV�´ �� &�)�5� SW� �����
$SS� � �������R�� $FFRUGLQJ WR %ODFN� KH UHTXHVWHG WKDW KH EH SURYLGHG
RQO\ ZLWK WUXFNV WKDW KDG FUXLVH FRQWURO DW WKH WZR WUXFNLQJ FRPSDQLHV KH
ZRUNHG IRU GXULQJ WKH SHQGHQF\ RI KLV ODZVXLW� 7KHUHIRUH� EHFDXVH ZH
YLHZ WKH IDFWV LQ OLJKW PRVW IDYRUDEOH WR %ODFN� ZH YLHZ WKH SURYLVLRQ E\
WKH RWKHU WUXFNLQJ FRPSDQLHV WR %ODFN RI WUXFNV ZLWK FUXLVH FRQWURO DV DQ
DFFRPPRGDWLRQ RI %ODFN¶V LPSDLUPHQW�

��
,Q 6XWWRQ� WKH 6XSUHPH &RXUW KHOG WKDW IRU WKH SXUSRVHV RI WKH

$'$� GLVDELOLW\ ³LV WR EH GHWHUPLQHG ZLWK UHIHUHQFH WR FRUUHFWLYH
PHDVXUHV�´ 6XWWRQ� ��� 8�6� DW ��� �HPSKDVLV DGGHG�� +RZHYHU� LQ
6XWWRQ� WKH &RXUW ZDV DGGUHVVLQJ PHDVXUHV WKDW� ZKHQ WDNHQ E\ WKH
LQGLYLGXDO ZLWK WKH LPSDLUPHQW� FRUUHFWHG RU PLWLJDWHG WKH LPSDLUPHQW�
7KLV UDWLRQDOH GRHV QRW DSSO\ LQ WKLV FDVH EHFDXVH %ODFN FRXOG QRW SURYLGH
KLPVHOI ZLWK WUXFNV ZLWK FUXLVH FRQWURO�
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7KH 6XSUHPH &RXUW H[SODLQHG LQ 6XWWRQ Y� 8QLWHG $LU /LQHV� ,QF��

��� 8�6� ���� ��� ������� WKDW ³>Q@R DJHQF\ � � � KDV EHHQ JLYHQ DXWKRULW\
WR LVVXH UHJXODWLRQV LPSOHPHQWLQJ WKH JHQHUDOO\ DSSOLFDEOH SURYLVLRQV RI
WKH $'$ � � � � 0RVW QRWDEO\� QR DJHQF\ KDV EHHQ GHOHJDWHG DXWKRULW\ WR
LQWHUSUHW WKH WHUP µGLVDELOLW\�¶´ 7KH 6XWWRQ &RXUW� KRZHYHU� VWDWHG WKDW
³>E@HFDXVH ERWK SDUWLHV DFFHSW WKHVH UHJXODWLRQV DV YDOLG� DQG GHWHUPLQLQJ
WKHLU YDOLGLW\ LV QRW QHFHVVDU\ WR GHFLGH WKLV FDVH� ZH KDYH QR RFFDVLRQ WR
FRQVLGHU ZKDW GHIHUHQFH WKH\ DUH GXH� LI DQ\�´ 6XWWRQ� ��� 8�6� DW ����
VHH DOVR 7R\RWD 0RWRU 0IJ�� .HQWXFN\� ,QF� Y� :LOOLDPV� ��� 6� &W� ����
��� ������� 6LPLODUO\� LQ WKLV FDVH� ERWK %ODFN DQG 5RDGZD\ DFFHSW WKH
UHJXODWLRQV DV YDOLG DQG GHWHUPLQLQJ WKHLU YDOLGLW\ LV QRW QHFHVVDU\ WR
GHFLGH WKH FDVH� WKHUHIRUH� ZH DVVXPH WKH YDOLGLW\ RI WKH UHJXODWLRQV IRU
WKH SXUSRVH RI GHFLGLQJ WKLV FDVH� 6HH +RVNLQV Y� 2DNODQG &RXQW\

6KHULII¶V 'HS¶W� ��� )��G ���� ��� Q�� ��WK &LU� ������

�
7KH LQWHUSUHWLYH JXLGDQFH WR WKH UHJXODWLRQV QRWHV WKDW� ³>W@KLV OLVW

LV QRW H[KDXVWLYH� )RU H[DPSOH� RWKHU PDMRU OLIH DFWLYLWLHV LQFOXGH� EXW DUH

QRW OLPLWHG WR� VLWWLQJ� VWDQGLQJ� OLIWLQJ� UHDFKLQJ�´ �� &�)�5� SW� �����
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,Q GHWHUPLQLQJ ZKHWKHU DQ LQGLYLGXDO LV VXEVWDQWLDOO\ OLPLWHG LQ D

PDMRU OLIH DFWLYLW\� WKH UHJXODWLRQV VWDWH WKDW FRXUWV VKRXOG FRQVLGHU�
³�L� 7KH QDWXUH DQG VHYHULW\ RI WKH LPSDLUPHQW� �LL� 7KH GXUDWLRQ RU
H[SHFWHG GXUDWLRQ RI WKH LPSDLUPHQW� DQG �LLL� 7KH SHUPDQHQW RU ORQJ WHUP
LPSDFW� RU WKH H[SHFWHG SHUPDQHQW RU ORQJ WHUP LPSDFW RI RU UHVXOWLQJ
IURP WKH LPSDLUPHQW�´ �� &�)�5� � �������M����� ,Q DGGLWLRQ� WKH
6XSUHPH &RXUW KDV VWDWHG WKDW ³>W@KH GHILQLWLRQ RI GLVDELOLW\ DOVR UHTXLUHV
WKDW GLVDELOLWLHV EH HYDOXDWHG µZLWK UHVSHFW WR DQ LQGLYLGXDO¶ DQG EH
GHWHUPLQHG EDVHG RQ ZKHWKHU DQ LPSDLUPHQW VXEVWDQWLDOO\ OLPLWV WKH
µPDMRU OLIH DFWLYLWLHV RI VXFK LQGLYLGXDO�¶ 7KXV� ZKHWKHU D SHUVRQ KDV D
GLVDELOLW\ XQGHU WKH $'$ LV DQ LQGLYLGXDOL]HG LQTXLU\�´ 6XWWRQ� ��� 8�6�
DW ��� �FLWLQJ �� 8�6�&� � ���������� VHH DOVR �� &�)�5� SW� ����� $SS�
� �������M� �³7KH GHWHUPLQDWLRQ RI ZKHWKHU DQ LQGLYLGXDO KDV D GLVDELOLW\
LV QRW QHFHVVDULO\ EDVHG RQ WKH QDPH RU GLDJQRVLV RI WKH LPSDLUPHQW WKH
SHUVRQ KDV� EXW UDWKHU RQ WKH HIIHFW RI WKDW LPSDLUPHQW RQ WKH OLIH RI WKH
LQGLYLGXDO´�� %XUQV Y� &RFD�&ROD (QWHUV�� ,QF�� ��� )��G ���� ��� ��WK
&LU� ������

�
,Q DGGLWLRQ WR WKH XVXDO IDFWRUV FRXUWV VKRXOG FRQVLGHU LQ

GHWHUPLQLQJ ZKHWKHU DQ LQGLYLGXDO LV VXEVWDQWLDOO\ OLPLWHG LQ D PDMRU OLIH
DFWLYLW\� VHH LQIUD QRWH �� WKH UHJXODWLRQV VWDWH WKDW FRXUWV VKRXOG DOVR
FRQVLGHU WKH IROORZLQJ IDFWRUV LQ GHWHUPLQLQJ ZKHWKHU DQ LQGLYLGXDO LV
VXEVWDQWLDOO\ OLPLWHG LQ WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ�

�$� 7KH JHRJUDSKLFDO DUHD WR ZKLFK WKH LQGLYLGXDO
KDV UHDVRQDEOH DFFHVV�

�%� 7KH MRE IURP ZKLFK WKH LQGLYLGXDO KDV EHHQ
GLVTXDOLILHG EHFDXVH RI DQ LPSDLUPHQW� DQG WKH
QXPEHU DQG W\SHV RI MREV XWLOL]LQJ VLPLODU
WUDLQLQJ� NQRZOHGJH� VNLOOV RU DELOLWLHV� ZLWKLQ
WKDW JHRJUDSKLFDO DUHD� IURP ZKLFK WKH
LQGLYLGXDO LV DOVR GLVTXDOLILHG EHFDXVH RI WKH
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LPSDLUPHQW �FODVV RI MREV�� DQG�RU
�&� 7KH MRE IURP ZKLFK WKH LQGLYLGXDO KDV EHHQ

GLVTXDOLILHG EHFDXVH RI DQ LPSDLUPHQW� DQG WKH
QXPEHU DQG W\SHV RI RWKHU MREV QRW XWLOL]LQJ
VLPLODU WUDLQLQJ� NQRZOHGJH� VNLOOV RU DELOLWLHV�
ZLWKLQ WKDW JHRJUDSKLFDO DUHD� IURP ZKLFK WKH
LQGLYLGXDO LV DOVR GLVTXDOLILHG EHFDXVH RI WKH
LPSDLUPHQW �EURDG UDQJH RI MREV LQ YDULRXV
FODVVHV��
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$V WKH LQWHUSUHWLYH JXLGDQFH WR WKH ((2& UHJXODWLRQV VWDWHV WKDW D

ILQGLQJ RI VXEVWDQWLDO OLPLWDWLRQ WRPDMRU OLIH DFWLYLWLHV RWKHU WKDQZRUNLQJ
SUHFOXGHV D GHWHUPLQDWLRQ RIZKHWKHU DQ LQGLYLGXDO LV VXEVWDQWLDOO\ OLPLWHG
LQ WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ� ZH DGGUHVV ZKHWKHU %ODFN¶V
LPSDLUPHQW VXEVWDQWLDOO\ OLPLWV KLP LQ DQ\ PDMRU OLIH DFWLYLW\ RWKHU WKDQ
ZRUNLQJ EHIRUH ZH DGGUHVV ZKHWKHU %ODFN¶V LPSDLUPHQW VXEVWDQWLDOO\
OLPLWV KLP LQ WKH PDMRU OLIH DFWLYLW\ RI ZRUNLQJ� �� &�)�5� SW� ����� $SS�
� �������M�� VHH DOVR 6XWWRQ� ��� 8�6� DW ���� +RVNLQV� ��� )��G DW ���
Q���
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