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$IWHU OLVWLQJ D QXPEHU RI ³DGYHUVH DFWLRQV´ WDNHQ DJDLQVW WKH

SODLQWLIIV E\ WKH GHIHQGDQWV� WKH FRPSODLQW VWDWHG RQO\ WKDW ³0LWFKHOO�
9LVLQWLQH� DQG*LOEHUW HQJDJHG LQ WKH DIRUHGHVFULEHGFRQGXFW WRZDUG*RDG
DQG :XFKLFK LQ UHWDOLDWLRQ DJDLQVW DFWLRQV E\ *RDG DQG :XFKLFK LQ WKH
DUHDV RI RUJDQL]HG ODERU DQG H[SUHVVLRQ� � � � � 0RUH VSHFLILFDOO\ >VXFK
DFWLRQ@ UHODWHG WR ZRUNLQJ FRQGLWLRQV RI DQG WUHDWPHQW RI 0$1&,
&RUUHFWLRQV 2IILFHUV DQG UHODWLRQVKLSV EHWZHHQ HPSOR\HHV RI YDULRXV
DGPLQLVWUDWLYH GHSDUWPHQWV DW 0$1&,�´ -RLQW $SSHQGL[ �³-�$�´� DW ���
�&RPSO���
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&UDZIRUG�(O� ��� 8�6� DW �������
+RZHYHU� ZH DJUHH ZLWK WKH )LUVW &LUFXLW WKDW WKH &RXUW¶V GLFWD LQ

&UDZIRUG�(O ORRNV OLNH D KHLJKWHQHG SOHDGLQJ UHTXLUHPHQW� $OWKRXJK ZH
EHOLHYH WKDW WKH 6XSUHPH &RXUW LQ &UDZIRUG�(O FOHDUO\ UHMHFWHG FLUFXLW�
FUHDWHG KHLJKWHQHG SOHDGLQJ UHTXLUHPHQWV� ZH QRWH WKDW WKHUH LV VWLOO
WHQVLRQ EHWZHHQ WKH &RXUW¶V HQGRUVHPHQW RI WKH QRWLFH SOHDGLQJ V\VWHP
GHOLQHDWHG LQ )HGHUDO 5XOHV RI &LYLO 3URFHGXUH ��D� DQG ��E� LQ
6ZLHUNLHZLF]� &UDZIRUG�(O� DQG /HDWKHUPDQ DQG WKH &RXUW¶V GLFWD LQ
&UDZIRUG�(O� ,Q IDFW� WKH ODQJXDJH WKH &UDZIRUG�(O &RXUW TXRWHG IURP
-XVWLFH .HQQHG\¶V FRQFXUUHQFH LQ 6LHJHUW Y� *LOOH\ UHJDUGLQJ ³VSHFLILF�
QRQFRQFOXVRU\ IDFWXDO DOOHJDWLRQV´ UHIHUV WR D KHLJKWHQHG SOHDGLQJ
UHTXLUHPHQW� ZKLFK� -XVWLFH .HQQHG\ H[SODLQHG� ³LV D GHSDUWXUH IURP WKH
XVXDO SOHDGLQJ UHTXLUHPHQWV RI )HGHUDO 5XOHV RI &LYLO 3URFHGXUH � DQG
��E� � � � �´ 6LHJHUW Y� *LOOH\� ��� 8�6� ���� ������ ������ �.HQQHG\� -��
FRQFXUULQJ��

�
7KH &UDZIRUG�(O &RXUW QRWHG WKDW ³5XOH �� YHVWV WKH WULDO MXGJH

ZLWK EURDG GLVFUHWLRQ WR WDLORU GLVFRYHU\ QDUURZO\ DQG WR GLFWDWH WKH
VHTXHQFH RI GLVFRYHU\�´ &UDZIRUG�(O� ��� 8�6� DW ����
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,Q -XGJH� WKH )LUVW &LUFXLW LQWHUSUHWHG WKLV GLVFXVVLRQ RI WKH DELOLW\

RI GLVWULFW FRXUWV ³WR UHTXLUH WKDW SODLQWLIIV DOOHJH VSHFLILF IDFWV VXSSRUWLQJ
DQ DOOHJDWLRQ RI ZURQJIXO PRWLYH´ SULRU WR GLVFRYHU\ WR YDOLGDWH WKH )LUVW
&LUFXLW¶V KHLJKWHQHG SOHDGLQJ UHTXLUHPHQW� -XGJH� ��� )��G DW ��
�HPSKDVLV LQ RULJLQDO�� :H UHVSHFWIXOO\ GLVDJUHH� ,QVWHDG� ZH EHOLHYH� DV
WKH 7HQWK &LUFXLW QRWHG LQ &XUULHU� WKDW ³WKH &RXUW LQ &UDZIRUG�(O ZDV
FDUHIXO WR GLVWLQJXLVK EHWZHHQ WKH '�&� &LUFXLW¶V VROXWLRQ WR SURWHFW
JRYHUQPHQW RIILFLDOV IURP LQVXEVWDQWLDO FODLPV� ZKLFK LW UHMHFWHG� DQG WKH
RSWLRQV RWKHUZLVH DYDLODEOH XQGHU WKH)HGHUDO5XOHV RI&LYLO 3URFHGXUH IRU
IHGHUDO WULDO MXGJHV WR GHDO ZLWK WKLV FRQFHUQ�´ &XUULHU� ��� )��G DW ���
�HPSKDVLV LQ RULJLQDO�� VHH DOVR 5LSS\� ��� )��G DW ������ �*LOPDQ� -��
FRQFXUULQJ� �GLVWLQJXLVKLQJEHWZHHQ³&LUFXLW�FUHDWHG´ UXOHV RI KHLJKWHQHG
SOHDGLQJ DQG WKH RSWLRQV DYDLODEOH WR GLVWULFW FRXUWV WR ³ZHHG RXW
XQPHULWRULRXV FODLPV´ SXUVXDQW WR WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH��
$V WKH &RXUW LWVHOI QRWHG�

,W LV WKH GLVWULFW FRXUW MXGJHV UDWKHU WKDQ DSSHOODWH MXGJHV OLNH
RXUVHOYHV ZKR KDYH KDG WKH PRVW H[SHULHQFH LQ PDQDJLQJ FDVHV
LQ ZKLFK DQ RIILFLDO¶V LQWHQW LV DQ HOHPHQW� *LYHQ WKH ZLGH
YDULHW\ RI FLYLO ULJKWV DQG ³FRQVWLWXWLRQDO WRUW´ FODLPV WKDW WULDO
MXGJHV FRQIURQW� EURDG GLVFUHWLRQ LQ WKH PDQDJHPHQW RI WKH
IDFWILQGLQJ SURFHVV PD\ EH PRUH XVHIXO DQG HTXLWDEOH WR DOO WKH
SDUWLHV WKDQ WKH FDWHJRULFDO UXOH LPSRVHG E\ WKH &RXUW RI
$SSHDOV�
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,Q IDFW� LQ VXSSRUW RI LWV UHMHFWLRQ RI WKH KHLJKWHQHG EXUGHQ RI SURRI

LQ &UDZIRUG�(O� WKH &RXUW FLWHG WZR FDVHV LQ ZKLFK LW KDG UHMHFWHG
KHLJKWHQHG SOHDGLQJ UHTXLUHPHQWV� &UDZIRUG�(O� ��� 8�6� DW ���� VHH
DOVR 6ZLHUNLHZLF]� ��� 6� &W� DW ��� �UHMHFWLQJ KHLJKWHQHG SOHDGLQJ
VWDQGDUGV LQ 7LWOH 9,, DQG DJH GLVFULPLQDWLRQ FDVH��
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7KH &RXUW FLWHG WZR FDVHV LQ ZKLFK LW UHIXVHG WR FKDQJH WKH )HGHUDO

5XOHV JRYHUQLQJ SOHDGLQJ� *RPH] Y� 7ROHGR� ��� 8�6� ���� ������

������� LQ ZKLFK WKH &RXUW UHMHFWHG D UHTXLUHPHQW RI WKH )LUVW &LUFXLW WKDW

SODLQWLIIV DQWLFLSDWH WKH GHIHQVH RI TXDOLILHG LPPXQLW\� DQG /HDWKHUPDQ

Y� 7DUUDQW &RXQW\ 1DUFRWLFV ,QWHOOLJHQFH 	 &RRUGLQDWLRQ 8QLW� ��� 8�6�

���� ������ ������� LQZKLFK WKH &RXUW UHMHFWHG D UHTXLUHPHQW RI WKH )LIWK

&LUFXLW WKDW SODLQWLIIV SOHDG ZLWK JUHDWHU VSHFLILFLW\ LQ FDVHV DOOHJLQJ

PXQLFLSDO OLDELOLW\� &UDZIRUG�(O� ��� 8�6� DW ����

�
7KH 6XSUHPH &RXUW UHLWHUDWHG WKLV YLHZ LQ LWV UHFHQW GHFLVLRQ LQ

6ZLHUNLHZLF] Y� 6RUHPD� ��� 6� &W� ��� ������� ,Q WKDW FDVH� WKH &RXUW
LQYDOLGDWHG WKH6HFRQG&LUFXLW¶V KHLJKWHQHGSOHDGLQJ UHTXLUHPHQW IRU7LWOH
9,, SODLQWLIIV� ,G� DW ���� 7KH &RXUW KHOG WKDW ³XQGHU D QRWLFH SOHDGLQJ
V\VWHP� LW LV QRW DSSURSULDWH WR UHTXLUH D SODLQWLII WR SOHDG IDFWV
HVWDEOLVKLQJ D SULPD IDFLH FDVH�´ ,G� DW ����
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,Q .DLQ Y� 1HVELWW� ��� )��G ��� ��WK &LU� ������ D VXPPDU\

MXGJPHQW FDVH� D SDQHO RI WKLV FRXUW FLWHG 9HQH\ DQG WKHQ QRWHG LQ GLFWD
WKDW ³>WKH KHLJKWHQHG SOHDGLQJ UHTXLUHPHQW HQXQFLDWHG LQ 9HQH\@ LV QRW WR
EH FRQIXVHG ZLWK D KHLJKWHQHG SURRI UHTXLUHPHQW ZKLFK ZDV FRQGHPQHG
E\ WKH 6XSUHPH &RXUW LQ &UDZIRUG�(O � � � �´ .DLQ� ��� )��G DW ��� Q���
%XW LQ 7KDGGHXV�; Y� %ODWWHU� ��� )��G ��� ��WK &LU� ������ DOVR D
VXPPDU\ MXGJPHQW FDVH� D PDMRULW\ RI WKH HQ EDQF FRXUW VWDWHG LQ GLFWD
WKDW ³&UDZIRUG�(O GLVDOORZV DQ\ W\SH RI µKHLJKWHQHG SOHDGLQJ VWDQGDUG¶
� � � �´ 7KDGGHXV�;� ��� )��G DW ���� )LQDOO\� LQ 5LSS\ Y� +DWWDZD\� ���
)��G ��� ��WK &LU� ������ D FDVH LQ ZKLFK WKH SODLQWLII¶V FODLP ZDV
GLVPLVVHG SXUVXDQW WR )HGHUDO 5XOH RI &LYLO 3URFHGXUH ���E����� WKH LVVXH
ZDV GLUHFWO\ DGGUHVVHG� EXW� DV WKH SDQHO ZDV HTXDOO\ GLYLGHG� WKH LVVXH
UHPDLQV XQUHVROYHG� ,Q 5LSS\� -XGJH %HFNZLWK� ZULWLQJ WKH OHDG RSLQLRQ�
FRQFOXGHG WKDW ³>W@KH 6XSUHPH &RXUW¶V GHFLVLRQ LQ &UDZIRUG�(O � � � GLG
QRW DOWHU WKH UHTXLUHPHQWV LGHQWLILHG LQ 9HQH\ � � � �´ 5LSS\� ��� )��G DW
��� Q��� -XGJH*LOPDQ� KRZHYHU�ZURWH VHSDUDWHO\ EHFDXVH KH FDPH WR WKH
RSSRVLWH FRQFOXVLRQ� ³, EHOLHYH WKDW &UDZIRUG�(O LQYDOLGDWHG WKLV 6L[WK
&LUFXLW�FUHDWHG UXOH RI KHLJKWHQHG SOHDGLQJ�´ ,G� DW ��� �*LOPDQ� -��
FRQFXUULQJ�� -XGJH %RJJV� LQ GLVVHQW� GLG QRW DGGUHVV WKH LVVXH�
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