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While it is possible that some or all of the judges on this
panel might have held that the withheld evidence was material
if we were in the state judges’ shoes, we are not writing on a
clean slate in deciding this issue.  Because the state court’s
necessary holding that the withheld evidence was not material
is not contrary to, nor an unreasonable application of, Brady,
and because it is not based on an unreasonable determination
of the facts, this court is constrained by AEDPA to not grant
the writ.  �3�
�	����O���8JA*BA�B�A�B�

�)$�&�� #�$� :)&'' "*�  ;)* (, � &�� G � %!& $)!"� #�$� �����
�-$��� ��� )&� %-�&�  )&' $� G � !*%)��)G" � �$� " !*� *)$ ,&"7� &�
!*%)��)G" � ;)* (, �������#�����������������!����
���J3����*
�J��� �J�� A�&'� �)$�� ����B� ACinformation withheld by the
prosecution is not material unless the information consists of,
or would lead directly to, evidence admissible at trial").
However, the state trial court held, both during trial and in
post-conviction proceedings, that any evidence of the semen
stain in Miller’s underwear was inadmissible pursuant to
Michigan’s rape shield law.  See Trial Court Tr. at 614-15;
J.A. I at 568.  If the fact of the stain was inadmissible, then
clearly any evidence that would have revolved around the
stain (including that it did not come from Sawyer) was also
inadmissible.  The majority discounts this fact by stating that
the trial court was not aware, at the time of its holding, that
the stain had been tested and determined not to be from
Sawyer.  See Maj. Op. at 9 n.2.  However, this fact is
irrelevant; the trial court refused to permit further testing of
the underwear on the basis that, regardless of the results of
such a test, any introduction of the fact of the semen stain
would violate Michigan’s rape shield law.  J.A. I at 564-65,
568.
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7KH PHUH IDFW WKDW WKH VHPHQ VWDLQ GLG QRW EHORQJ WR 6DZ\HU ZDV RI

QR KHOS WR KLP� DV WKH VWDWH KDG DOZD\V DJUHHG WR WKDW SURSRVLWLRQ� ,Q IDFW�
WKH WULDO FRXUW KHOG DUJXPHQW DERXW WKH VHPHQ VWDLQ RXWVLGH RI WKH SUHVHQFH
RI WKH MXU\ GXULQJ WULDO� DQG WKH VWDWH¶V DWWRUQH\ VWDWHG FOHDUO\ WKDW WKH VWDWH
EHOLHYHG WKH VHPHQ VWDLQ WR EH FRPSOHWHO\ XQUHODWHG WR WKH DWWDFN� DV LW ZDV
EHOLHYHG WR EH IURP D ER\IULHQG RI 0LOOHU¶V� DQG VWDWHG IRU WKH UHFRUG�
³>Z@H KDYH QHYHU DOOHJHG� QRU ZLOO ZH HYHU DOOHJH LQ WKH FRXUVH RI WKLV
>VLF@ SURFHHGLQJV WKDW WKH VHPHQ IRXQG RQ WKRVH SDQWLHV KDV DQ\WKLQJ WR
GR ZLWK 7KRPDV 6DZ\HU�´ -�$� , DW ���� 7KHUHIRUH� IRU WKH VHPHQ VWDLQ
WR KHOS 6DZ\HU� KH QHHGHG IXUWKHU WHVWLQJ DJDLQVW 0LOOHU¶V ER\IULHQG�
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Cthe suppression by the prosecution of evidence favorable to
an accused . . . violates due process where the evidence is
material either to guilt or to punishment").
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7KH GLVVHQW DUJXHV WKDW WKH DEVHQFH RI DQ\ GLVFXVVLRQ RI WKH QHJDWLYH

WHVW UHVXOW LQ WKH0LFKLJDQ&RXUW RI$SSHDOV¶V GHFLVLRQ LV ³XQGHUVWDQGDEOH
JLYHQ WKH FLUFXPVWDQFHV � � � >EHFDXVH@ WKH FRXUW ZDV UHVSRQGLQJ WR
6DZ\HU¶V GLUHFW DSSHDO RI WKH MXGJPHQW HQWHUHG DJDLQVW KLP E\ WKH WULDO
FRXUW� ZKHUHLQ 6DZ\HU FKDOOHQJHG WKH WULDO FRXUW¶V UHIXVDO WR SHUPLW
WHVWLQJ�´ 6OLS 2S� DW ��� +RZHYHU� WKH GLVVHQW GRHV QRW DGGUHVV WKH IDFW
WKDW 6DZ\HU¶V VXSSOHPHQWDO EULHI LQ WKH VWDWH FRXUW RI DSSHDOV UDLVHG WKH
VXSSUHVVLRQ RI WKH QHJDWLYH WHVW UHVXOW ³DV DQ LVVXH RQ DSSHDO´ LQ DGGLWLRQ
WR UHTXHVWLQJ IRUHQVLF WHVWLQJ RI WKH XQGHUZHDU� -�$� , DW �������

0RUHRYHU� WKH GLVVHQW GRHV QRW FRQVLGHU WKH FRQGLWLRQDO ODQJXDJH LQ WKH

0LFKLJDQ &RXUW RI $SSHDOV¶V GHFLVLRQ WKDW VXJJHVWV D ODFN RI NQRZOHGJH
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RI DQ\ QHJDWLYH WHVW UHVXOW� PXFK OHVV LWV VXSSUHVVLRQ� 6HH 3HRSOH Y�
6DZ\HU� ��� 1�:��G �� �� �0LFK� &W� $SS� ����� �SHU FXULDP�
�³'HIHQGDQW FODLPV WKDW� LI WHVWHG� WKLV HYLGHQFH PLJKW KDYH H[FXOSDWHG
KLP�´�� LG� �VWDWLQJ WKDW WKH SROLFH KDG SUREDEOH FDXVH WR DUUHVW 6DZ\HU
³HYHQ LI WKH VHPHQ VWDLQ KDG EHHQ WHVWHG DQG OLQNHG WR DQRWKHU SHUVRQ´��
$V ZLOO EH GLVFXVVHG EHORZ� LW LV WKLV IDLOXUH WR UHFRJQL]H 6DZ\HU¶V %UDG\
FODLP DV VXFK WKDWZH FRQFOXGHZDV DQ XQUHDVRQDEOH DSSOLFDWLRQ RI%UDG\�
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UHFRYHUHG IURP WKH FRPSODLQDQW � � � ZDV WKH UHVXOW RI VRPHRQH RWKHU WKDQ
WKH GHIHQGDQW � � � >DQG@ SUREDWLYH RI D GHIHQVH WKHRU\ VXFK DV
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