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WKHUHIRUH� ZH DIILUP WKH GLVWULFW FRXUW¶V GHQLDO RI $OOH\¶V UHTXHVW IRU
IXQGLQJ�
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$OOH\ UHODWHGO\ FKDOOHQJHV WKH GLVWULFW FRXUW¶V GHQLDO RI KLV UHTXHVW

IRU IXQGLQJ LQ RUGHU WR FRQGXFW EUDLQ DQG JHQHWLF WHVWV DLPHG DW JDUQHULQJ
DGGLWLRQDO HYLGHQFH RI PHGLFDO LPSDLUPHQWV WKDW KLV WULDO DWWRUQH\V IDLOHG
WR LQYHVWLJDWH RU SUHVHQW� �� 8�6�&� � ����T����� ZKLFK DSSOLHV WR GHDWK
SHQDOW\�HOLJLEOH FULPLQDO GHIHQGDQWV DQG KDEHDV SHWLWLRQHUV� SURYLGHV�

8SRQ D ILQGLQJ WKDW LQYHVWLJDWLYH� H[SHUW� RU RWKHU VHUYLFHV DUH

UHDVRQDEO\ QHFHVVDU\ IRU WKH UHSUHVHQWDWLRQ RI WKH

GHIHQGDQW� � � � WKH FRXUW PD\ DXWKRUL]H WKH GHIHQGDQW
V DWWRUQH\V
WR REWDLQ VXFK VHUYLFHV RQ EHKDOI RI WKH GHIHQGDQW DQG� LI VR
DXWKRUL]HG� VKDOO RUGHU WKH SD\PHQW RI IHHV DQG H[SHQVHV WKHUHIRU
� � � �

�HPSKDVLV DGGHG�
,Q DQ RUGHU GHQ\LQJ $OOH\¶V UHTXHVW IRU IXQGLQJ� WKH GLVWULFW FRXUW LQ WKLV
FDVH KHOG WKDW IXQGLQJ IRU VXFK WHVWV ZDV QRW UHDVRQDEO\ QHFHVVDU\ IRU
$OOH\¶V KDEHDV SHWLWLRQ� EHFDXVH $OOH\ IDLOHG WR GHPRQVWUDWH KRZ WKH WHVWV
ZHUH UHOHYDQW WR WKH RQO\ TXHVWLRQ EHIRUH WKH GLVWULFW FRXUW ± ³ZKHWKHU WKH

VWDWH FRXUWV UHDVRQDEO\ DSSOLHG IHGHUDO ODZ LQ KROGLQJ WKDW KLV WULDO FRXQVHO

GLG QRW SURYLGH LQHIIHFWLYH DVVLVWDQFH�´ 7KLV KROGLQJ ZDV FOHDUO\ FRUUHFW�
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,Q KLV EULHI� $OOH\ LPSOLFLWO\ DVNV WKLV FRXUW WR RYHUWXUQ WKH

7HQQHVVHH FRXUW¶V VWDWH ODZ KROGLQJ� +H UHSHDWHGO\ DVVHUWV WKDW XQGHU

7HQQHVVHH ODZ� WKH UXOHV RI HYLGHQFH DUH QRW DSSOLFDEOH DW VHQWHQFLQJ

KHDULQJV� WKHUHIRUH� DFFRUGLQJ WR $OOH\ DQG FRQWUDU\ WR WKH 7HQQHVVHH

FRXUW¶V KROGLQJ� WKH SURIIHUHG YLGHRWDSH HYLGHQFH ZDV DGPLVVLEOH� 6HH

3HWLWLRQHU¶V %ULHI DW ��� ������ :H FDQ QRW VR KROG�
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�I� � � � � ,I WKH IDFWV DOOHJHG >LQ D SRVW�FRQYLFWLRQ SHWLWLRQ@� WDNHQ DV WUXH�
IDLO WR VKRZ WKDW � � � WKH FODLPV IRU UHOLHI KDYH QRW EHHQ ZDLYHG RU
SUHYLRXVO\ GHWHUPLQHG� WKH SHWLWLRQ VKDOO EH GLVPLVVHG � � � �
�J� $ JURXQG IRU UHOLHI LV ZDLYHG LI WKH SHWLWLRQHU SHUVRQDOO\ RU WKURXJK DQ
DWWRUQH\ IDLOHG WR SUHVHQW LW IRU GHWHUPLQDWLRQ LQ DQ\ SURFHHGLQJ EHIRUH D
FRXUW RI FRPSHWHQW MXULVGLFWLRQ LQ ZKLFK WKH JURXQG FRXOG KDYH EHHQ
SUHVHQWHG XQOHVV�
��� 7KH FODLP IRU UHOLHI LV EDVHG XSRQ D FRQVWLWXWLRQDO ULJKW QRW UHFRJQL]HG
DV H[LVWLQJ DW WKH WLPH RI WULDO LI HLWKHU WKH IHGHUDO RU VWDWH FRQVWLWXWLRQ
UHTXLUHV UHWURDFWLYH DSSOLFDWLRQ RI WKDW ULJKW� RU
��� 7KH IDLOXUH WR SUHVHQW WKH JURXQG ZDV WKH UHVXOW RI VWDWH DFWLRQ LQ
YLRODWLRQ RI WKH IHGHUDO RU VWDWH FRQVWLWXWLRQ�
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$OOH\ DUJXHV EHIRUH WKLV FRXUW WKDW WKH VWDWH WULDO MXGJH¶V HYLGHQWLDU\

UXOLQJ YLRODWHG KLV ULJKWV XQGHU WKH &RQIURQWDWLRQ &ODXVH� 8�6� &RQVW�

DPHQG� 9,� +RZHYHU� $OOH\ KDV SURFHGXUDOO\ GHIDXOWHG WKLV FODLP E\

IDLOLQJ WR UDLVH LW EHIRUH WKH VWDWH FRXUWV LQ WKH VDPH ZD\ WKDW KH

SURFHGXUDOO\ GHIDXOWHG WKH MXGLFLDO ELDV FODLPV KH IDLOHG WR UDLVH LQ VWDWH

FRXUW� 6H\PRXU� ��� )��G DW ������� $FFRUGLQJO\� ZH ZLOO IRFXV RQ

$OOH\¶V GXH SURFHVV FODLP�

�
$OOH\ DOOHJHV WKDW WKH H[FOXVLRQ IURP HYLGHQFH RI KLV 6RGLXP

$P\WDO LQWHUYLHZV YLRODWHG KLV FRQVWLWXWLRQDO ULJKWV� +RZHYHU� $OOH\¶V

EULHI IRFXVHV VROHO\ RQ WKH LPSRUW RI WKH K\SQRVLV VHVVLRQV� :H ZLOO�

WKHUHIRUH� OLPLW RXU GLVFXVVLRQ VLPLODUO\� VLQFH ZH KROG WKDW WKH WULDO MXGJH

GLG QRW YLRODWH$OOH\¶V GXH SURFHVV ULJKWV E\ H[FOXGLQJ WKH K\SQRVLV WDSHV�

ZKLFK $OOH\ FRQWHQGV ZHUH FHQWUDO WR KLV GHIHQVH� ZH DUH VDIH WR DVVXPH

WKDW WKH MXGJH GLG QRW YLRODWH $OOH\¶V ULJKWV E\ H[FOXGLQJ WKH 6RGLXP

$P\WDO WDSHV� DERXW ZKLFK $OOH\ PDNHV QR VXFK FODLP�
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