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7KH FRUH SURYLVLRQV RI$16,¶V WHUPLQDWLRQ DQG VHYHUDQFHSD\SROLF\

ZHUH DUWLFXODWHG LQ D ���� GRFXPHQW HQWLWOHG ³&RUSRUDWH 7HUPLQDWLRQ

3ROLF\ IRU 6DODULHG (PSOR\HHV�´ �-�$� DW ������� 7KLV GRFXPHQW GHILQHV
³UHOHDVH´ ± WKH FRUH RI WKH GLVSXWH LQ WKLV FDVH ± DQG SURYLGHV EHQHILWV
EDVHG RQ WKH GXUDWLRQ RI WKH HPSOR\HH¶V WHQXUH ZLWK WKH FRPSDQ\� ,Q D
PHPR GDWHG )HEUXDU\ ��� ����� LQ DQWLFLSDWLRQ RI WKH GHDO ZLWK &DUJLOO�
$16, HODERUDWHG RQ LWV WHUPLQDWLRQ SROLF\ ³IRU FODULILFDWLRQ SXUSRVHV�´
� -�$� DW ������� 7KLV ���� PHPR OLVWHG VLJQLILFDQWO\ KLJKHU EHQHILWV IRU
PRVW HPSOR\HHV DV ZHOO DV D PRUH FRPSOLFDWHG SODQ IRU WKH H[WHQVLRQ RI
HPSOR\HH EHQHILWV� DQG WKH SURYLVLRQ RI FDUHHU WUDQVLWLRQ VHUYLFHV�
&RQWUDU\ WR SODLQWLIIV¶ DVVHUWLRQ� WKH EHQHILWV OLVWHG LQ WKLV PHPR DSSOLHG
WR DQ\ HPSOR\HH HOLJLEOH IRU EHQHILWV XQGHU WKH ���� SROLF\� DQG ZDV QRW
OLPLWHG WR RQO\ WKRVH$16, HPSOR\HHV QRW RIIHUHG HPSOR\PHQW E\&DUJLOO�
7KH GLVWULFW FRXUW DVVXPHG WKDW $16,¶V VHYHUDQFH SROLF\ FRPSULVHG ERWK
GRFXPHQWV� SODLQWLIIV FRQWHQG RQ DSSHDO WKDW RQO\ WKH ���� GRFXPHQW
DSSOLHV WR WKHP�

&RQVWUXLQJ WKH IDFWV LQ D OLJKW PRVW IDYRUDEOH WR WKH SODLQWLIIV� WKH
���� PHPR LV QRW GLVWLQFW IURP $16,¶V JHQHUDO VHYHUDQFH SD\ SODQ�
3ODLQWLIIV GR QRW DOOHJH� DQG WKH IDFWV GR QRW LQGLFDWH� WKDW $16, DGRSWHG
HQKDQFHG EHQHILWV DV D VWUDWHJLFPDQHXYHU WR HQVXUH D VWURQJHU SRVLWLRQ RQ
WKH(5,6$TXHVWLRQ LQ DQWLFLSDWLRQ RI WKLV OLWLJDWLRQ� $16, VLPSO\ZLVKHG
WR ³VZHHWHQ WKH GHDO�´ DV SODLQWLIIV SXW LW� IRU HPSOR\HHV HOLJLEOH IRU
VHYHUDQFH EHQHILWV DIWHU WKH &DUJLOO GHDO� 3ODLQWLIIV FLWH QR ODZ WKDW ZRXOG
SURKLELW $16, IURP FODULI\LQJ WKHLU VHYHUDQFH EHQHILWV SROLF\ LQ WKLV
PDQQHU�
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3ODLQWLIIV FODLP WKDW EHFDXVH WKLV SURYLVLRQ LV FRQWDLQHG LQ D

³UHWLUHPHQW SODQ´ VXE�KHDGLQJ� LW LV QRW SDUW RI WKH VHYHUDQFH SODQ DW LVVXH
LQ WKLV FDVH� +RZHYHU� WKH SURYLVLRQ LV SDUW RI WKH $16, FRUSRUDWH
GRFXPHQW ³&RUSRUDWH7HUPLQDWLRQ3ROLF\ IRU 6DODULHG(PSOR\HHV�´ZKLFK
DV D ZKROH JRYHUQV WHUPLQDWLRQ DQG VHYHUDQFH EHQHILWV�

�
3ODLQWLIIV DOVR DUJXH WKDW $16, GLG QRWPDNH UHTXLUHG(5,6$ ILOLQJV

RU VDWLVI\ (5,6$ GLVFORVXUH UHTXLUHPHQWV� DQG WKHUHIRUH WKH\ GLG QRW WUHDW
WKH VHYHUDQFH SODQ DV DQ (5,6$ SODQ� 6HH 6SUDJXH Y� *HQHUDO 0RWRUV
&RUS�� ��� )��G ���� ������ ��WK &LU� ����� �GHWDLOLQJ (5,6$¶V
SURFHGXUDO UHTXLUHPHQWV�� 3ODLQWLIIV FLWH QR FDVH ODZ VXSSRUWLQJ WKH
SURSRVLWLRQ WKDQ DQ HPSOR\HU¶V VXEMHFWLYH XQGHUVWDQGLQJ RI WKH VWDWXV RI
LWV WHUPLQDWLRQ EHQHILWV SODQ LV D UHOHYDQW FULWHULD LQ GHWHUPLQLQJ ZKHWKHU
LW TXDOLILHV DV DQ (5,6$ SODQ� 0RUHRYHU� SODLQWLIIV SURYLGH QR HYLGHQFH
LQ WKH UHFRUG WR VXSSRUW WKHLU DVVHUWLRQ WKDW $16, GLG QRW FRPSO\ ZLWK
(5,6$¶V SURFHGXUDO UHTXLUHPHQWV�
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$OWKRXJK SODLQWLIIV¶ FDXVH RI DFWLRQ ZDV RULJLQDOO\ ILOHG DV D VWDWH

ODZ FRQWUDFWV FODLP� ZH PD\ FRQVWUXH LW DV D FODLP IRU EHQHILWV XQGHU
(5,6$ � ����D�����%� ZLWKRXW PDWHULDOO\ DOWHULQJ WKH QDWXUH RI WKH LVVXHV
EHIRUH XV� LQ RUGHU WR DYRLG DQ\ SUHHPSWLRQ LVVXHV� 7KDW VHFWLRQ SURYLGHV
WKDW ³D FLYLO DFWLRQ PD\ EH EURXJKW � � � E\ D SDUWLFLSDQW RU EHQHILFLDU\ � � �
WR UHFRYHU EHQHILWV GXH WR KLP XQGHU WKH WHUPV RI KLV SODQ� WR HQIRUFH KLV
ULJKWV XQGHU WKH WHUPV RI WKH SODQ� RU WR FODULI\ KLV ULJKWV WR IXWXUH EHQHILWV
XQGHU WKH WHUPV RI WKH SODQ�´ �� 8�6�&� � �����D�����%��
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