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7KH DPLFL VXSSRUWLQJ UHYHUVDO RI WKH GLVWULFW FRXUW LQ WKLV FDVH GLUHFW

WKLV FRXUW¶V DWWHQWLRQ WR ,Q UH 3XEOLF 8WLOLW\ &RPPLVVLRQ RI 7H[DV� ��
)�&�&�5� ����� �� ������ ������� ZKHUHLQ WKH )&& XSKHOG D 7H[DV
FRPPLVVLRQ¶V UXOH SHUPLWWLQJ FHUWDLQ FRPSHWLWRUV WR SXUFKDVH VHUYLFHV DW
D �� GLVFRXQW WR WKH UDWH OLVWHG LQ D WDULII ILOHG ZLWK WKH VWDWH� 7KH DPLFL
FLWH WKH )&& GHFLVLRQ DV HYLGHQFH WKDW WKH )&& LQWHUSUHWV WKH )7$ WR
SHUPLW VWDWH FRPPLVVLRQV WR LPSOHPHQW WDULII VFKHPHV WKDW E\SDVV WKH
LQWHUFRQQHFWLRQ DJUHHPHQW SURYLVLRQV RI WKH $FW� 6HH %ULHI RI $PLFL
6XSSRUWLQJ 5HYHUVDO DW ��� $FFRUGLQJ WR WKH DPLFL� WKLV LQWHUSUHWDWLRQ LV
HQWLWOHG WR VXEVWDQWLDO GHIHUHQFH� SXUVXDQW WR &KHYURQ 8�6�$� ,QF� Y�
1DWXUDO 5HVRXUFHV 'HIHQVH &RXQFLO� ��� 8�6� ��� ������� +RZHYHU�
ZKLOH WKH )&&¶V GLVFXVVLRQ RI WKH 7H[DV UXOH PD\ EH UHDG WR VXJJHVW WKDW
WKH UXOH SHUPLWWHG FRPSHWLWRUV WR DFTXLUH VHUYLFHV IURP LQFXPEHQWV
ZLWKRXW ILUVW WDNLQJ SDUW LQ WKH LQWHUFRQQHFWLRQ DJUHHPHQW SURFHVV� WKDW
IDFW LV QRW GLVFXVVHG� UHOLHG XSRQ� RU HYHQ FKDOOHQJHG LQ WKDW FDVH� 6LQFH
WKLV FRXUW FDQ QRW WHOO IURP WKH )&& GHFLVLRQ ZKHWKHU RU QRW WKH 7H[DV
UXOH UHTXLUHV LQWHUFRQQHFWLRQ DJUHHPHQWV� DQG VLQFH QR SDUW\ VHHPV WR
KDYH DUJXHG WKDW DQ\ HYDVLRQ RI WKH LQWHUFRQQHFWLRQ DJUHHPHQW SURFHVV
YLRODWHG WKH $FW� WKLV FRXUW FDQ QRW UHO\ XSRQ ,Q UH 3XEOLF 8WLOLW\
&RPPLVVLRQ RI 7H[DV DV VHWWLQJ IRUWK WKH )&&¶V SRVLWLRQ RQ WKH UHOHYDQW
LVVXH LQ WKH SUHVHQW FDVH�
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$PLFL FRQWHQG WKDW WKH GLVWULFW FRXUW HUUHG LQ UHO\LQJ RQ *DGH� DV

*DGH LQYROYHG SUHHPSWLRQ XQGHU WKH 2FFXSDWLRQDO 6DIHW\ DQG+HDOWK$FW
�³26+ $FW´�� ZKLFK GRHV QRW SHUPLW VXSSOHPHQWDO VWDWH UHJXODWLRQ� ,Q
FRQWUDVW� DPLFL H[SODLQ� WKH )7$ H[SUHVVO\ SHUPLWV VXSSOHPHQWDO VWDWH
UHJXODWLRQ� +RZHYHU� LW LV LUUHOHYDQW WKDW WKH )7$ SHUPLWV VWDWH UHJXODWLRQ
ZKHUHDV WKH 26+ $FW GRHV QRW� EHFDXVH WKH )7$ RQO\ SHUPLWV VWDWH
UHJXODWLRQ WKDW LV ³QRW LQFRQVLVWHQW ZLWK >LWV@ SURYLVLRQV�´ �� 8�6�&�
� ����E�� 7KLV LV H[DFWO\ WKH TXHVWLRQ IDFLQJ WKLV FRXUW� ZKHWKHU DQ
DOWHUQDWLYH URXWH WR LQWHUFRQQHFWLRQ� E\SDVVLQJ WKH QHJRWLDWLRQ�DUELWUDWLRQ
RI DQ LQWHUFRQQHFWLRQ DJUHHPHQW� LV VR LQFRQVLVWHQW�
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7KH 036& FRPHV FORVHU ZLWK LWV UHOLDQFH XSRQ 0LFKLJDQ %HOO

7HOHSKRQH Y� 6WUDQG� �� )� 6XSS� �G ���� ���� �:�'� 0LFK� ������ WR
VXSSRUW WKH VDPH SURSRVLWLRQ� ,Q UHMHFWLQJ DQ LQFXPEHQW¶V FKDOOHQJH WR DQ
036& RUGHU WKDW DOWHUHG H[LVWLQJ LQWHUFRQQHFWLRQ DJUHHPHQWV� WKH GLVWULFW
FRXUW LQ WKDW FDVH KHOG WKDW WKH FRPPLVVLRQ¶V DFWLRQV LQ DPHQGLQJ WKH
H[LVWLQJ DJUHHPHQWV ZHUH SHUPLVVLEOH EHFDXVH� DPRQJ RWKHU UHDVRQV� ³WKH
6HFWLRQ ��� QHJRWLDWLRQ SURFHGXUH LV QRW WKH VROH PHDQV IRU WKH 036&
XQGHU WKH IHGHUDO VWDWXWHV WR RUGHU DQG UHJXODWH WHOHFRPPXQLFDWLRQV�´ ,G�
DW ����� 7KH 036& DUJXHV WKDW WKLV ODQJXDJH SURYLGHV VXSSRUW IRU WKH
SURSRVLWLRQ WKDW WKH �� ��� DQG ��� SURFHVV LV QRW WKH VROH SURFHVV E\
ZKLFK FRPSHWLWRUV FDQ DFTXLUH VHUYLFHV DQG QHWZRUN HOHPHQWV IURP
LQFXPEHQWV� +RZHYHU� DV WKH GLVWULFW FRXUW LQ WKH SUHVHQW FDVH SRLQWHG RXW�
WKH WDULII LQ 0LFKLJDQ %HOO 7HOHSKRQH Y� 6WUDQG PHUHO\ VHUYHG WR DPHQG
DQ H[LVWLQJ LQWHUFRQQHFWLRQ DJUHHPHQW� 6HH 9HUL]RQ 1RUWK� ,QF�� ��� )�
6XSS� �G DW ���� 7KH RUGHU DW LVVXH LQ WKDW FDVH GLG QRW FRPSOHWHO\
GLVSODFH WKH H[LVWLQJ LQWHUFRQQHFWLRQ DJUHHPHQW EHWZHHQ WKH SDUWLHV RU� DV
WKH 036& RUGHU LQ WKH SUHVHQW FDVH GRHV� PDNH XQQHFHVVDU\ IXWXUH
LQWHUFRQQHFWLRQ DJUHHPHQWV EHWZHHQ RWKHU SDUWLHV�
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