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7KH GLVVHQW FRQWHQGV WKDW ³ZKHWKHU D FLJDU LV WUXO\ D µEOXQW¶ FDQ

XVXDOO\ RQO\ EH FRQILUPHG E\ FORVH H[DPLQDWLRQ�´ +RZHYHU� WKH DFFXUDF\
RI WKDW VWDWHPHQW LV RI QR FRQVHTXHQFH� $V QRWHG HOVHZKHUH LQ WKH WH[W�
WKH SODLQ YLHZ H[FHSWLRQ WR WKH ZDUUDQW UHTXLUHPHQW RI WKH )RXUWK
$PHQGPHQW UHTXLUHV RQO\ SUREDEOH FDXVH ± QRW DEVROXWH FHUWDLQW\±WR
EHOLHYH WKDW WKH FRQILVFDWHG ³EOXQW´ ZDV QRW D FLJDU� 6HH 8QLWHG 6WDWHV Y�

&DOORZD\� ��� )��G ����� ���� ��WK &LU� ������ :LWK KLV VL[ \HDUV RI
H[SHULHQFH DV D QDUFRWLFV RIILFHU� 2IILFHU +DUW KDG SUREDEOH FDXVH WR
EHOLHYH WKDW WKH FLJDU ZDV LQ IDFW D PDULMXDQD EOXQW EHFDXVH KH VPHOOHG WKH
RGRU RIPDULMXDQD� NQHZ WKDW +ROOLGD\ KDG UHFHQWO\ OHIW WKH URRP� DQG KDG�
PRPHQWV HDUOLHU� IRXQG PDULMXDQD LQ +ROOLGD\¶V YHKLFOH� 2IILFHU +DUW¶V
HQWU\ LQWR WKH KRWHO URRP FRQILUPHG ZLWK FHUWDLQW\ KLV LQLWLDO UHDVRQDEOH
REVHUYDWLRQ DQG FRQFOXVLRQ WKDW WKH LWHP ZDV FRQWUDEDQG�

7KH GLVVHQW KDV FLWHG8QLWHG 6WDWHV Y� 0F/HYDLQ� ��� )��G ���� ����
:/ �������� ��WK &LU� 1RY� ��� ������ WR VXSSRUW LWV SRVLWLRQ LQ
RSSRVLWLRQ WR 2IILFHU +DUW¶V REVHUYDWLRQV DQG UHVXOWDQW DFWLRQ� <HW� RQ LWV
IDFH� 0F/HYDLQ LV IDFWXDOO\ GLVWLQJXLVKDEOH IURP WKH LQVWDQW DFWLRQ�

0F/HYDLQ LV� KRZHYHU� VLJQLILFDQW DV OHJDO SUHFHGHQW� LQ WKDW LW
FRQILUPV WKH PDMRULW\¶V SRVLWLRQ WKDW� ³WKH µLQVWULQVLF QDWXUH¶ RU
DSSHDUDQFH RI WKH VHL]HG REMHFW JLYHV SUREDEOH FDXVH WR EHOLHYH WKDW LW LV
DVVRFLDWHG ZLWK FULPLQDO DFWLYLW\�´DQG WKDW ³WKH H[HFXWLQJ RIILFHUV FDQ DW
WKH WLPH RI GLVFRYHU\ RI WKH REMHFW RQ WKH IDFWV WKHQ DYDLODEOH WR WKHP
GHWHUPLQH SUREDEOH FDXVH RI WKH REMHFW¶V LQFULPLQDWLQJ QDWXUH�´ ,G DW
����HPSKDVLV DGGHG� �FLWLQJ8QLWHG 6WDWHV Y� %HDO� ��� )��G ���� �������
��WK &LU� �����

6LJQLILFDQWO\�0F/HYDLQ FRQWLQXHV WR GHFODUH ³WKDW WKH6XSUHPH&RXUW
GRHV QRW UHTXLUH WKDW RIILFHUV NQRZ WKDW HYLGHQFH LV FRQWUDEDQG� ,QVWHDG�
³SUREDEOH FDXVH LV D IOH[LEOH� FRPPRQ�VHQVH VWDQGDUG� ,W PHUHO\ UHTXLUHV
WKDW WKH IDFWV DYDLODEOH WR WKH RIILFHU ZRXOG µZDUUDQW D PDQ RI UHDVRQDEOH
FDXWLRQ LQ WKH EHOLHI¶ WKDW FHUWDLQ LWHPV PD\ EH FRQWUDEDQG RU VWROHQ
SURSHUW\ RU XVHIXO DV HYLGHQFH RI D FULPH�´´ ,G� DW ���� �HPSKDVLV DGGHG�
�FLWLQJ 7H[DV Y� %URZQ� ��� 8�6� ���� ���� ��� 6�&W� ����� �� /�(G� �G
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7KH PDMRULW\ UHOLHV RQ 8QLWHG 6WDWHV Y� -RQHV� ��� )��G ��� ��WK

&LU� ����� IRU WKH SURSRVLWLRQ WKDW DQ RIILFHU GRHV QRW DFW LPSURSHUO\
ZKHQ KH RU VKH ³GLVFHUQV IDFWV SURYLGLQJ H[LJHQW FLUFXPVWDQFHV LQ WKH
FRXUVH RI D FRQVHQVXDO HQFRXQWHU´ DQG DFWV DFFRUGLQJO\� $QWH DW BBB�
:KDW WKH PDMRULW\ GRHV QRW GLVFORVH LV WKDW WKH UHDVRQ WKH -RQHV FRXUW
UHDFKHG WKDW FRQFOXVLRQ ZDV EHFDXVH WKH RIILFHUV LQ WKDW FDVH GLG QRW KDYH
SUREDEOH FDXVH WR VHFXUH D VHDUFK ZDUUDQW EHIRUH DSSURDFKLQJ WKH GRRU
DQG VHHLQJ WKH ILUHDUP WKDW WKH\ WKHQ GHFLGHG WR VHL]H� ,G� DW ���� ,Q WKDW
VLWXDWLRQ� WKH )LIWK &LUFXLW IRXQG WKDW D ³NQRFN DQG WDON´ LQYHVWLJDWLYH
DSSURDFK ZDV HQWLUHO\ DSSURSULDWH� ,G� DW ���� 7KH -RQHV FRXUW H[SOLFLWO\
GLVWLQJXLVKHG WKRVH IDFWV IURP 0XQR]�*XHUUD DQG LWV GHFLVLRQ LQ 8QLWHG
6WDWHV Y� 5LFKDUG� ��� )��G ��� ��WK &LU� ������ ,Q WKH ODWWHU FDVH� WKH
)LIWK &LUFXLW ³DIILUPHG WKH WULDO FRXUW¶V ILQGLQJ WKDW RIILFHUV FUHDWHG WKH
H[LJHQW FLUFXPVWDQFHV E\ DQQRXQFLQJ WKHLU SUHVHQFHZKHQ WKH\ FRXOGKDYH
HDVLO\ ZDLWHG IRU D VHDUFK ZDUUDQW�´ -RQHV� ��� )��G DW ����
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5HO\LQJ XSRQ 5DGND� WKH GLVVHQW DGYDQFHV WKH LQFRQJUXHQW

FRQFOXVLRQ WKDW WKH OLNHOLKRRG RI WKH LPPLQHQW GHVWUXFWLRQ RI HYLGHQFH� LQ
WKH FDVH VXE MXGLFH� ZDV HTXLYDOHQW WR WKH LPSUREDEOH GHVWUXFWLRQ RI WKH
FRQWUDEDQG LQ0XQR]�*XHUUD DQG 9HJD� 7KDW FRPSDULVRQ ZDV� WR VD\ WKH
OHDVW� LQVLJQLILFDQW� 7KH GLVVHQW KDV LQVLVWHG WKDW WKH VLQJOH PDULMXDQD
³EOXQW´ KHUH� ZKLFK ZDV EXW D µWRLOHW IOXVK¶ DZD\ IURP GHVWUXFWLRQ� ZDV
MXVW DV UDSLGO\�LQGLVSRVDEOH DV WKH ��� SRXQGV RI PDULMXDQD LQ 0XQR]�
*XHUUD¶V SRVVHVVLRQ DQG WKH IRXU EXFNHWV RI PDULMXDQD DW 9HJD¶V KRXVH�
6XUHO\� DQ DQDO\VLV� XQGHU 5DGND� RI ZKHWKHU WKH GHVWUXFWLRQ RI HYLGHQFH
LV LPPLQHQW UHTXLUHV D UHDVRQDEOH VHQVH RI SURSRUWLRQ� ZKLFK WKH GLVVHQW
VHHPV WR KDYH HQWLUHO\ DEDQGRQHG LQ LWV FRPSDULVRQV�
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7KH GLVVHQW¶V UHOLDQFH RQ ,OOLQRLV Y�0F$UWKXU� ���8�6� ��� �������

DYRLGV WKH FHQWUDO GLVWLQFWLRQ WKDW� LQ 0F$UWKXU� SROLFH UHVWUDLQHG WKH
GHIHQGDQW RXWVLGH KLV KRPH� SUHYHQWLQJ UH�HQWU\� ZKLOH WKH VHDUFKZDUUDQW
DUULYHG� 7KLV ³FRQVLGHUDEO\ OHVV LQWUXVLYH´ PHDVXUH VLPSO\ GLG QRW DSSO\
LQ WKH LQVWDQW FDVH� ZKHUH &DUWHU UHPDLQHG LQVLGH WKH KRWHO URRP�
0F$UWKXU� ��� 8�6� DW ���� $GGLWLRQDOO\� WKH GLVVHQW PLVFRQVWUXHV WKLV
FRXUW¶V GHWHUPLQDWLRQ LQ 8QLWHG 6WDWHV Y� 7D\ORU� ��� )��G ��� ��WK &LU�
������ 7D\ORU FDOOHG IRU D ZDUUDQW SULRU WR D SUHPLVHV VHDUFK� EXW QRW WR
FRQGXFW D OLPLWHG SURWHFWLYH VZHHS WR HQVXUH SROLFH VDIHW\� 7KHVH LVVXHV
VLPSO\ ZHUH QRW DW SOD\ LQ WKH FDVH VXE MXGLFH� (YHQ VR� 7D\ORU
HPSKDVL]HG WKDW ZKHQ HYLGHQFH LV OLNHO\ WR EH UHPRYHG RU GHVWUR\HG� DV
LQ WKH LQVWDQW FDVH� ³WKH ZDUUDQW UHTXLUHPHQW PD\ EH H[FXVHG
DOWRJHWKHU�´ 7D\ORU� ��� )��G DW ���� IQ� � �HPSKDVLV DGGHG� �FLWLQJ
6FKPHUEHU Y� &DOLIRUQLD� ��� 8�6� ��� ������ �H[SODLQLQJ WKDW WKH
SUHVHQFH RI H[LJHQW FLUFXPVWDQFHV H[FXVHV WKH ZDUUDQW UHTXLUHPHQW��
0RUHRYHU� LQ 7D\ORU� WKLV FLUFXLW FRQFOXGHG WKDW WKH RIILFHUV ZHUH MXVWLILHG
LQ VHL]LQJ D VWHP RI PDULMXDQD WKDW UHVWHG LQ SODLQ YLHZ IURP WKHLU
OHJLWLPDWH YDQWDJH DQG ZKLFK WKH\ LPPHGLDWHO\ UHFRJQL]HG� 7KH FRXUW
QRWHG WKDW LW ZDV WKH ³LQFULPLQDWLQJ FKDUDFWHU´ RI WKH PDULMXDQD VWHP WKDW
MXVWLILHG LWV VHL]XUH� 7D\ORU� ��� )��G DW ����
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:KLOH 9HJD DGGUHVVHV WKH SURSRVLWLRQ WKDW WKH JRYHUQPHQW¶V RZQ

DFWLRQ RU LQDFWLRQ FDQQRW EH WKH OLNHO\ FDXVH RI DQ H[LJHQW FLUFXPVWDQFH�
FRXUWV ORRN WR WKH UHDVRQDEOHQHVV RI WKH RIILFHU¶V LQYHVWLJDWLYH WDFWLFV
SUHFHGLQJ WKH ZDUUDQWOHVV HQWU\ WR GHWHUPLQH ZKHWKHU H[LJHQW
FLUFXPVWDQFHV ZHUH PDQXIDFWXUHG� 6HH� 8�6� Y� (ONLQV� ��� )��G ���� ���
��WK &LU� ����� �³$V ORQJ DV SROLFH UHIUDLQ IURP XQUHDVRQDEO\ WLSSLQJ RII
VXVSHFWV� WKH\ PD\ XVH QRUPDO LQYHVWLJDWLYH DQG ODZ HQIRUFHPHQW
PHDVXUHV LQ WKH YLFLQLW\ RI D VXVSHFWHG FULPH ORFDWLRQ ZLWKRXW IRUIHLWLQJ
WKHLU DELOLW\ WR SHUIRUP D ZDUUDQWOHVV VHDUFK WR VHFXUH HYLGHQFH LI H[LJHQW
FLUFXPVWDQFHV DULVH�´�� (ZROVNL Y� &LW\ RI %UXQVZLFN� ��� )��G ���� ���
��WK &LU� ����� �³>7@KH FUHDWHG�H[LJHQF\ FDVHV KDYH W\SLFDOO\ UHTXLUHG
VRPH VKRZLQJ RI GHOLEHUDWH FRQGXFW RQ WKH SDUW RI WKH SROLFH HYLQFLQJ DQ
HIIRUW LQWHQWLRQDOO\ WR HYDGH WKH ZDUUDQW UHTXLUHPHQW�´� ,W LV EH\RQG FDYLO
WKDW WKH RIILFHUV� LQ WKH LQVWDQW FDVH� DFWHG UHDVRQDEO\ LQ WKH IXUWKHUDQFH RI
D FULPLQDO LQYHVWLJDWLRQZKHQ�ZLWKRXW DQ\ VKRZRI IRUFH RU FRHUFLRQ� WKH\
DQQRXQFHG WKHLU SUHVHQFH� HQWHUHG PRWHO URRP ���� RFFXSLHG E\ WKH
GHIHQGDQW SXUVXDQW WR WKH ³SODLQ YLHZ´ GRFWULQH� OLPLWHG WKHLU VHL]XUH WR
WKH ³EOXQW´ LQ SODLQ YLHZ� DQG FRQILQHG WKHLU VHDUFK WR &DUWHU¶V SHUVRQ
LQFLGHQW WR KLV DUUHVW�

�
:KHQ� DV LQ WKH FDVH VXE MXGLFH� DQ RIILFHU GLVFHUQV IDFWV SURYLGLQJ

H[LJHQW FLUFXPVWDQFHV LQ WKH FRXUVH RI D FRQVHQVXDO HQFRXQWHU� FRXUWV
UHIXVH WR ILQG WKDW WKH RIILFHU LPSHUPLVVLEO\ FUHDWHG RU³ERRWVWUDSSHG´ WKH
H[LJHQW FLUFXPVWDQFHV� 6HH8QLWHG 6WDWHV Y� -RQHV� ��� )��G ���� ��� ��WK
&LU� ������GLVWLQJXLVKLQJ 9HJD DQG GHQ\LQJ VXSSUHVVLRQ EDVHG RQ WKH
RIILFHU¶V UHDVRQDEOH FRQGXFW� 7KH VDOLHQW IDFWV LQ -RQHV SDUDOOHO WKH
LQVWDQW FDVH� 7KH RIILFHUV LQ -RQHV KDG UHVSRQGHG WR FRPSODLQWV RI GUXJ
VDOHV LQ D VSHFLILF DSDUWPHQW� 8SRQ DSSURDFKLQJ WKH DSDUWPHQW¶V VFUHHQ
GRRU IURP D FRPPRQ DUHD� RQH RIILFHU NQRFNHG DQG DQQRXQFHG KLV
SUHVHQFH� $ KDQGJXQ UHVWHG RQ D WDEOH LQ SODLQ YLHZ WR WKH RIILFHU LQ WKH
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GRRUZD\� 7KH GHIHQGDQW XQORFNHG WKH VFUHHQ GRRU DQG EHJDQ VSHDNLQJ
ZLWK WKH SROLFH LQ WKH FRPPRQ DUHD� ZKHUHXSRQ WKH RIILFHU HQWHUHG WKH
DSDUWPHQW DQG VHFXUHG WKH JXQ RQ WKH WDEOH $IWHU DGPLWWLQJ WR WKH RIILFHU
WKDW KH KDG EHHQ FRQYLFWHG RI D IHORQ\� WKH GHIHQGDQW ZDV SODFHG XQGHU
DUUHVW� 7KH FRXUW IRXQG WKH RIILFHU¶V DFWLRQV UHDVRQDEOH LQ DSSURDFKLQJ WKH
DSDUWPHQW WR LQYHVWLJDWH FRPSODLQWV RI FULPLQDO DFWLYLW\� 6LJQLILFDQWO\� WKH
FRXUW IRXQG WKDW E\ OHDYLQJ D KDQGJXQ LQ SODLQ YLHZ WKURXJK WKH VFUHHQ
GRRU WR DQ\RQH VWDQGLQJ RXWVLGH� WKH GHIHQGDQW KDG� KLPVHOI� FDXVHG WKH
H[LJHQW FLUFXPVWDQFHV� ,Q -RQHV� DV LQ WKH FDVH VXE MXGLFH� WKH RIILFHUV¶
UHDVRQDEOH DSSURDFK WR WKH SUHPLVHV WR LQYHVWLJDWH FULPLQDO DFWLYLW\� DORQJ
ZLWK WKHLU REVHUYDWLRQ� DIWHU WKH\ KDG DQQRXQFHG WKHLU SUHVHQFH� RI
IHORQLRXV PDWHULDO LQ SODLQ YLHZ IURP RXWVLGH WKH SUHPLVHV DQG OLNHO\ WR
HLWKHU EH GHVWUR\HG RU SUHVHQW D VDIHW\ FRQFHUQ� FRPELQHG WR FUHDWH DQ
H[LJHQW FLUFXPVWDQFH QRW RI WKH RIILFHUV¶ PDNLQJ� $V LQ -RQHV� DQG LQ
FRQWUDVW WR 0XQR]�*XHUUD� XSRQ ZKLFK WKH GLVVHQW UHOLHV� WKH RIILFHUV LQ
WKH LQVWDQW FDVH GLG QRW NQRZ WKDW &DUWHU KDG D µEOXQW¶ LQ SODLQ YLHZ XQWLO
DIWHU WKH\ ZHUH GLUHFWO\ LQ IURQW RI WKH RSHQ PRWHO GRRU�
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)RU VRPH UHDVRQ� WKH PDMRULW\ FRQWHQGV WKDW XSRQ WKH GRRU EHLQJ

RSHQHG� ³RIILFHUV´ ³LQVWDQWO\ LGHQWLILHG D PDULMXDQD µEOXQW¶ LQ DQ DVKWUD\
RQ D WDEOH�´ $QWH DW BB� $FWXDOO\� 'HWHFWLYH +DUW WHVWLILHG WKDW KH VPHOOHG
EXUQW PDULMXDQD ZKHQ &DUWHU RSHQHG WKH PRWHO URRP GRRU� 7KHQ KH VDLG�
³)URP WKH GRRU IUDPH , FRXOG ORRN LQ� DQG WKHUH ZDV D VPDOO WDEOH WRZDUG
± QHDU WKH GRRU� EHWZHHQ WKH GRRU DQG WKH ZDOO� 2Q WKDW , VDZ D ± ZKDW ,
WKRXJKW ZDV D EOXQW ± LW¶V D KROORZHG RXW FLJDU WKDW PDULMXDQD LV WKHQ SXW

LQWR� -�$� DW ��� 'HWHFWLYH +DUW ODWHU DFNQRZOHGJHG� KRZHYHU� WKDW

ZKHWKHU D FLJDU LV WUXO\ D ³EOXQW´ FDQ XVXDOO\ RQO\ EH YHULILHG E\ FORVH

H[DPLQDWLRQ� +H VDLG� ³4� )URP WKH RXWVLGH LW ORRNV OLNH D UHJXODU FLJDU"
$� <HV� 4� 2ND\� 6R LI , DP ORRNLQJ DFURVV ± LI RQH ZDV VLWWLQJ RQ WKH
WDEOH RYHU WKHUH� LW PLJKW YHU\ ZHOO EH ILOOHG ZLWK PDULMXDQD� EXW LW ZRXOG
ORRN OLNH D UHJXODU FLJDU" $� 7KDW¶V FRUUHFW�´ -�$� DW ������ 7KLV FRXUW
UHFHQWO\ KHOG WKDW DQ LWHP¶V VWDWXV DV HYLGHQFH RU FRQWUDEDQG PXVW EH
³LPPHGLDWHO\ DSSDUHQW´ WR DOORZ VHL]XUH XQGHU WKH ³SODLQ YLHZ´ H[FHSWLRQ
WR WKH ZDUUDQW UHTXLUHPHQW�8QLWHG 6WDWHV Y� 0F/HYDLQ� ��� )��G ���� ���
��WK &LU� ����� �³>:@KHQ DQ LWHP DSSHDUV VXVSLFLRXV WR DQ RIILFHU EXW
IXUWKHU LQYHVWLJDWLRQ LV UHTXLUHG WR HVWDEOLVK SUREDEOH FDXVH DV WR LWV
DVVRFLDWLRQ ZLWK FULPLQDO DFWLYLW\� WKH LWHP LV QRW LPPHGLDWHO\
LQFULPLQDWLQJ�´��

!"�� %���� �#%� ���&��,� (����%� �)!� !"�!� !"�,� <����  �!��
"�)&�+���$#/����&�##�����2�����!�P?���'�!�(!$;���%<��%���
���!�!�&!$�$�%�!"�!�<"�#�!"��%���#%�#!��;�#!)���,����#�%�!"�
%������!���!<�� ����+#�(+&�>3)!�<$!"�)!�!"�����$(�����$(��&
�;��� $%�#!$�,$#/� !"� &��;�&� �&� &)("@�� ���!� $  �%$�!��,
��(�/#$H�%�!"��& �������3)�#!� ��$=)�#���#%�&��!!�%�!"��3)!!
�����($/���!"�!�"��!"�)/"!� $/"!�"�;��3��#�"����<�%��)!�!�
(�#!�$#� ��$=)�#����!"��<$&��+#�<#��&���C3�)#!�D��2�����!�IP�

�

'�!�(!$;�����!���&��#�!$(�%�!"�!�!"��%���#%�#!�<�&����#��$#
!"��"�!������ ���2�����!�P��

�"�����$(���(�#&$&!$#/����!"�������&) �3�,��� �%����$(��&
<���$#/����$($���$%�#!$�$(�!$�#�����J)�&!�%���� $&&$�#�!���#!��
!"�� �!������ ���������"��%���#%�#!���&��#%�%�!��!"$&�&"�<���
���(�� 3,� &!���$#/� 3�(+<��%� ��� � !"�� %����� �#%� %$%� #�!
��&��#%�;��3���,���2�����!�PI���'�!�(!$;�����!�!"�#�<��+�%���&!
!"��%���#%�#!�!���.� $#��!"��($/����<"$("�$#%��%�!)�#�%��)!
!�� 3�� ��  �&!�,�&��#!� C3�)#!�D� � ���� � �"�� %���#%�#!� <�&
��� �!�,�����&!�%�������&&�&&$�#���� ��$=)�#����#%���&���("���
"$&����&�#���;����%�!<��;��/�� &����(��(+�(�(�$#���#%�Q�G?G
$#�(�&"���2�����!�IP���'�!�(!$;�����!�&!�!�%�!"�!�)��#�& ���$#/



�? ��������������
�������� �����������

�����������������

�������
�����������������

-�1	���� '$&!�$(!� 2)%/�� >%$&&�#!$#/@�� � �"�� !�$��� (�)�!
%�#$�%�!"��%���#%�#!A&� �!$�#�!��&)����&&��;$%�#(���#�!"�
3�&$&�!"�!�"��(�#&�#!�%�!��!"���#!�,��#%�&���("����"$&�"�!��
��� �� � �"��  �=��$!,� %$%� #�!� �%%��&&� !"�!� $&&)��� ("��&$#/
$#&!��%� �#� ��!��#�!�� /��)#%� ���� )�"��%$#/� !"�� &���("�� � 

(�#(�)%�� !"�!� (�#&�#!�<�&� #�!� �������,� �&!�3�$&"�%� 3,� !"�
/�;��# �#!����/$;�#�3,�!"��%���#%�#!�$#�!"$&�(�&����B����;���
3�(�)&�� 
� (�##�!� �$#%� !"�!� �.$/�#!� ($�() &!�#(�&� �.$&!�%
�.()&$#/� !"�� ��$�)��� !�� �3!�$#� �� &���("� <����#!�� 
�  )&!
��&��(!�)��,� %$&&�#!� ��� � !"�� "��%$#/� !"�!� !"�� &���("� �#%
&�$H)������ �;$%�#(�� $#� !"$&� (�&��%$%�#�!� ;$���!�� !"����)�!"
� �#% �#!��

�&�!"�� �=��$!,�#�!�&����<��#���(� �#!����$($��&���)�&)$#/
��!$����� ���(�#�$%�#!$���$#��� �#!��&�!�)��&)�;�$���#(���!�!"�
 �!���$#�<"$("�!"��%���#%�#!�<�&��;�#!)���,���)#%���
���&�
�$#%�$!�&$/#$�$(�#!��"�<�;����!"�!�!"�����$(��&�!��+�!"��!$ ��!�
&)  �#���#��(�!$(�%�)/�%�/��#%�"�#%����!��!"��&(�#����2�����!
I������!����#�"�)���#%���"�����!"�����$(��&�<�!"��%���#%�#!A&
(� ��!�$�!�� ���;$#� ����$%�,�� %�$;�� �<�,� ��� � !"��  �!��
���+$#/� ��!�� � �"�,� &!����%� ����$%�,A&� ;�"$(���� %�!�(!�%� �
&!��#/��%������ ��$=)�#��<$!"$#���#%���&��#�!$(�%� ��$=)�#�
$#&$%�� !"�� ;�"$(���� � 2���� �!� II�� �����$%�,�<�&� ����&!�%� ���
$���/��� ��&&�&&$�#� ���  ��$=)�#��� �#%� !"�#� !)�#�%� �;��
&�;�#!��#�/�� &����(��(+�(�(�$#��<"$("�"�%�3��#�"$%%�#�$#
"$&�(��!"�&������������$%�,���&��$#��� �%�!"�����$(��&�!"�!�"�
"�%�3��#�& �+$#/� ��$=)�#��$#�!"�� �!������ ���2�����!�IP��

�!� !"$&� ��$#!�� /$;�#� !"�� $#��� �!$�#� !"�!� ���!��� �#%
����$%�,�<���� ��!)�#$#/� $#� !"�$�� (��� !�� �� #���3,� �!��� !�
��&)���,� !"�$�� (��(+� (�(�$#�� $#;�#!��,�� (�)���%� <$!"� !"�
%$&(�;��,� ��� (�(�$#�� �#� ����$%�,A&� ���&�#� ��!��� "�;$#/
%����!�%�!"�� �!����!"�����$(��"�%����3�3���(�)&��!��3��$�;�
!"�!� ���� (�#!��3�#%�<�)�%� 3�� ��)#%� $#� !"�� �!��� ��� �
��<�;����!"�,� �%��#�������!�!���3!�$#���&���("�<����#!��3)!
$#&!��%����(��%�%�!��!"�� �!����<"����!"�,�!<$(��+#�(+�%��#

����������� ��������������
�������� ��

�
&LWLQJ ,OOLQRLV Y� 0F$UWKXU� ��� 8�6� ��� ������� DQG 6HJXUD Y�

8QLWHG 6WDWHV� ��� 8�6� ���� ��� ������� WKH GLVVHQW FRQWHQGV WKDW WKH
RIILFHUV FRXOG KDYH LPSRXQGHG WKH SUHPLVHV DQG RUGHUHG &DUWHU WR UHPDLQ
LQ YLHZ ZKLOH D VHDUFK ZDUUDQW ZDV REWDLQHG� 7KLV FRQWHQWLRQ LV
XQSHUVXDVLYH� &DUWHU FRXOG KDYH FORVHG WKH GRRU� GHQ\LQJ WKH RIILFHUV
HQWU\� OHDYLQJ WKH RIILFHUV SRZHUOHVV WR SXUVXH WKHLU HIIRUW WR SURWHFW WKH
SK\VLFDO HYLGHQFH WKDW &DUWHU ZRXOG WKHQ GHVWUR\� 0RUHRYHU� WKH RIILFHUV
QHYHU HQJDJHG LQ D VHDUFK RI WKH KRWHO URRP EH\RQG WKH VHL]XUH RI WKH
EOXQW�
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:KLOH WKH GLVVHQW FRQFOXGHV WKDW &DUWHU GLG QRW FRQVHQW WR D VHDUFK

RI KLV KRWHO URRP� WKLV FRXUW� LQ UHO\LQJ XSRQ WKH ³SODLQ YLHZ´ GRFWULQH IRU
LWV ILQDO GLVSRVLWLRQ� LV QRW UHTXLUHG WR GHFLGH WKH ³FRQVHQW WR VHDUFK
LVVXH�´ 1HYHUWKHOHVV� LW LV QRWHG� WKH GLVVHQW¶V UHOLDQFH RQ 8QLWHG 6WDWHV
Y� :RUOH\� ��� )��G ��� ��WK &LU� ������ DQG 8QLWHG 6WDWHV Y� -RQHV� ���
)��G ��� ��WK &LU� ������ LV PLVSODFHG� 2Q FOHDU HUURU UHYLHZ� WKH:RUOH\
FRXUW DIILUPHG WKH GLVWULFW FRXUW¶V JUDQWLQJ RI :RUOH\¶V PRWLRQ WR
VXSSUHVV� GHFLGLQJ WKDW :RUOH\¶V UHVSRQVH WR WKH RIILFHUV¶ UHTXHVW WR
VHDUFK KLV EHORQJLQJV±³\RX¶YH JRW WKH EDGJH� , JXHVV \RX FDQ´±LPSOLHG
WKDW :RUOH\ ZDV FRHUFHG EHFDXVH KH KDG QR DOWHUQDWLYH� ,Q WKH LQVWDQW
FDVH� &DUWHU PDGH QR VWDWHPHQW QRU WRRN DQ\ DFWLRQ ZKLFK LPSOLHG WKDW KH
ZDV DFWLQJ UHOXFWDQWO\ RU XQGHU GXUHVV� ,Q -RQHV� WKH FRXUW GHWHUPLQHG WKDW
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WKH GHIHQGDQW¶V JLUOIULHQG¶V FRQVHQW WR D VHDUFK RI KHU UHVLGHQFH ZDV
FRHUFHG EHFDXVH ³>W@KH RYHUSRZHULQJ SROLFH SUHVHQFH� WKH NLFNLQJ DQG
EDQJLQJ RQ WKH GRRU� WKH DVVHUWLRQ RI ODZIXO DXWKRULW\� DOO VXJJHVW>HG@ WKDW
6DUDK +RZDUG KDG QR UHDO FKRLFH RWKHU WKDQ WR OHW WKH SROLFH VHDUFK�´
-RQHV� ��� )��G DW ���� 7KH UHFRUG LQ WKH LQVWDQW FDVH GLVFORVHV QR VXFK
³RYHUSRZHULQJ´ SROLFH FRQGXFW� ,W LV DOVR XVHIXO WR QRWH WKDW RWKHU FRXUWV
IDFHG ZLWK D VLPLODU IDFWXDO VFHQDULR KDYH IRXQG FRQVHQW� 6HH 8QLWHG
6WDWHV Y� *ULIILQ� ��� )��G ���� ������ ��WK &LU� ����� �³7KH VHFRQG WLPH
WKH RIILFHUV UHTXHVWHG HQWU\� 5XVVHOO GLG QRW VD\ 
QR�
 QRU GLG KH VKXW WKH
GRRU� ,QVWHDG RI UHSHDWLQJ KLV HDUOLHU UHVSRQVH� 5XVVHOO VWHSSHG EDFN�
OHDYLQJ WKH GRRU RSHQ� DQG OHG WKH RIILFHUV LQWR WKH DSDUWPHQW�´�� 5REELQV
Y� 0DF.HQ]LH� ��� )��G ��� �� ��VW &LU� ����� �³$Q RUGLQDU\ SHUVRQ ZKR
NQRFNV RQ D GRRU DQG UHFHLYHV DVVHQW PD\ SURSHUO\ FRQVLGHU KLPVHOI DQ
LQYLWHG JXHVW� DQG ZRXOG EH VR FRQVLGHUHG E\ WKH FRXUWV� WKH KRXVHKROGHU
ZRXOG QRW EH SHUPLWWHG WR EDVH D FODLP RI WUHVSDVV XSRQ WKH DVVHUWLRQ WKDW
LQ KLV KHDUW KH GLG QRW ZLVK WR DGPLW KLV FDOOHU� 6LPLODUO\� WKH IRXUWK
DPHQGPHQW� ZKLOH LW UHTXLUHV WKDW D SROLFHPDQ VHHNLQJ DGPLWWDQFH WR D
SULYDWH UHVLGHQFHPXVW IXOO\ UHJDUG WKH ULJKWV RI WKH KRXVHKROGHU� GRHV QRW
UHTXLUH KLP WR EH FODLUYR\DQW�´�� FHUW� GHQLHG� ��� 8�6� ��� �������
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