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'HIHQGDQWV KDYH QRW DSSHDOHG WKH GLVWULFW FRXUW¶V FRQFOXVLRQ WKDW

%XUWRQ H[KDXVWHG KLV (LJKWK$PHQGPHQW FODLPZLWK UHVSHFW WR HDFK RI WKH
GHIHQGDQWV DQG� EDVHG RQ RXU UHYLHZ RI %XUWRQ¶V JULHYDQFHV� ZH DJUHH
WKDW %XUWRQ GLG DGPLQLVWUDWLYHO\ H[KDXVW WKDW FODLP�

�
,Q FRQVLGHULQJ D SULVRQHU¶V FODLPV� D GLVWULFW FRXUW VKRXOG ILUVW

GHWHUPLQH ZKHWKHU WKH FODLP KDV EHHQ H[KDXVWHG DQG WKHQ FRQVLGHU
ZKHWKHU D SULVRQHU KDV VWDWHG DQ DFWLRQDEOH FODLP� � ����H�D�� �F�� :H
KDYH FRQFOXGHG WKDW %XUWRQ KDV SUHVHQWHG DQ H[KDXVWHG UHWDOLDWLRQ FODLP
DJDLQVW 1XUVH 6LFNOHU� :H OHDYH LW WR WKH GLVWULFW FRXUW WR GHWHUPLQH
ZKHWKHU %XUWRQ KDV SUHVHQWHG DQ DFWLRQDEOH FODLP�
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7KH HDUOLHU ODZVXLW UHIHUHQFHG LQ%XUWRQ¶V FRPSODLQW DQG JULHYDQFHV

ZDV ILOHG DJDLQVW 1XUVH 6LFNOHU� 1XUVH -RQHV DQG +HDOWK 8QLW 0DQDJHU
/\RQV� DQG ZDV GHFLGHG LQ WKHLU IDYRU RQ -DQXDU\ ��� ����� %XUWRQ Y�

6LFNOHU� 1R� �����&9���� �:�'� 0LFK��� 7KDW GHFLVLRQ ZDV DIILUPHG RQ

'HFHPEHU ��� ����� %XUWRQ Y� 6LFNOHU� ��� )��G ��� ��WK &LU� �����

�XQSXEOLVKHG��
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PLVFRQGXFW� LQFOXGLQJ D YLRODWLRQ RI WKH JULHYDQFH SURFHGXUHV� LV PDGH DW

6WHS ,, RU 6WHS ,,, RI WKH JULHYDQFH SURFHVV� 7KHUHIRUH� WKLV JULHYDQFH

GRHV QRW DGPLQLVWUDWLYHO\ H[KDXVW D UHWDOLDWLRQ FODLP DJDLQVW 1XUVH

6LFNOHU�

�
$JDLQ� 1XUVH 6LFNOHU ZDV WKH 6WHS , UHVSRQGHQW WR WKLV JULHYDQFH�

DQG DOOHJDWLRQV RI UHWDOLDWRU\ FRQGXFW RQ KHU SDUW DUH ILUVW UDLVHG LQ
%XUWRQ¶V 6WHS ,, UHDVRQV IRU DSSHDO� )RU WKH UHDVRQ VWDWHG LQ IRRWQRWH IRXU�
WKLV JULHYDQFH GRHV QRW DGPLQLVWUDWLYHO\ H[KDXVW D UHWDOLDWLRQ FODLPDJDLQVW
1XUVH 6LFNOHU�

�
7KLV JULHYDQFH UHVXOWHG LQ WKH FDQFHOODWLRQ RI WKH FR�SD\PHQW FKDUJH�
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:H KDYH SULQFLSDOO\ UHOLHG RQ %XUWRQ¶V 6WHS , SUREOHP VWDWHPHQWV

IRU RXU UHVWDWHPHQW RI KLV SULPDU\ DOOHJDWLRQV� %XUWRQ¶V 6WHS ,, DQG
6WHS ,,, UHDVRQV IRU DSSHDO SURYLGHG D VHFRQGDU\ VRXUFH WR WKH H[WHQW WKDW
WKH VWDWHG UHDVRQV FODULILHG D IDFW DOOHJHG DW 6WHS ,�

�
1XUVH 6LFNOHU ZDV WKH 6WHS , UHVSRQGHQW WR WKLV JULHYDQFH�

$OOHJDWLRQV RI UHWDOLDWRU\ FRQGXFW RQ WKH SDUW RI 1XUVH 6LFNOHU DUH ILUVW
UDLVHG LQ %XUWRQ¶V 6WHS ,, UHDVRQV IRU DSSHDO� $V VWDWHG DERYH� ZH UHDG
WKH 0'2& JULHYDQFH SURFHGXUHV WR SUHFOXGH DGPLQLVWUDWLYH H[KDXVWLRQ
RI D FODLP DJDLQVW D SULVRQ RIILFLDO LI WKH ILUVW DOOHJDWLRQ RI DQ RIILFLDO¶V
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,Q WKDW FDVH� +DUWVILHOG� D SULVRQHU SURFHHGLQJ SUR VH� ILOHG VXLW

DJDLQVW GHIHQGDQWV 9LGRU� 0RZDWW� &UXPS� .DYDQDXJK� DQG %UHLPD\HU
FODLPLQJ WKDW WKHLU DFWLRQV ZHUH FUXHO DQG XQXVXDO LQ YLRODWLRQ RI WKH
(LJKWK $PHQGPHQW ZKHQ WKH\ GHQLHG KLP DFFHVV WR D WRLOHW DQG IUHVK
ZDWHU IRU HLJKWHHQ KRXUV� ,G� DW ���� +H DOVR FODLPHG WKDW GHIHQGDQWV
9LGRU DQG 0RZDWW YLRODWHG WKH 'XH 3URFHVV &ODXVH RI WKH )RXUWHHQWK
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$PHQGPHQW ZKHQ WKH\ SODFHG KLP LQ EHG UHVWUDLQWV ZLWKRXW D KHDULQJ DQG
WKDW WKH\ YLRODWHG WKH (TXDO 3URWHFWLRQ &ODXVH RI WKH )RXUWHHQWK
$PHQGPHQW EHFDXVH WKH\ LQWHQWLRQDOO\GLVFULPLQDWHG DJDLQVW KLPE\XVLQJ
KDUG UHVWUDLQWV RQ KLP� ZKLOH XVLQJ VRIW UHVWUDLQWV RQ D ZKLWH SULVRQHU� ,G�

DW ���� $SSO\LQJ �����H� WKLV &RXUW DIILUPHG WKH GLVPLVVDO RI
+DUWVILHOG¶V FODLPV DJDLQVW GHIHQGDQWV 9LGRU DQG 0RZDWW EHFDXVH WKH
UHFRUG LQGLFDWHG WKDW +DUWVILHOG KDG IDLOHG WR DGPLQLVWUDWLYHO\ H[KDXVW KLV
UHPHGLHV DV WR WKRVH GHIHQGDQWV� 7KLV &RXUW WKHQ DIILUPHG WKH GLVWULFW
FRXUW¶V GHFLVLRQ RQ WKH PHULWV RI +DUWVILHOG¶V (LJKWK $PHQGPHQW FODLP
DJDLQVW WKH UHPDLQLQJ WKUHH GHIHQGDQWV� ,G� DW ���� 7KXV� WKH +DUWVILHOG

KROGLQJ LOOXVWUDWHV WKDW D SULVRQHU¶V ODZVXLW� ZKLFK DOOHJHV PXOWLSOH FODLPV
DJDLQVW PXOWLSOH GHIHQGDQWV� LV QRW YXOQHUDEOH WR GLVPLVVDO XQGHU
� ����H�D� VLPSO\ EHFDXVH WKH SULVRQHU KDV IDLOHG WR H[KDXVW D SDUWLFXODU
FODLP DV WR D VSHFLILF GHIHQGDQW�
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