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7KH GDWH VWDPS LQGLFDWHV WKDW WKH OHWWHU ZDV ILOHG RQ 6HSWHPEHU ���

����� ZKLFK ZRXOG EH EHIRUH WKH FRXUW VHQW WKH ILUVW VKRZ FDXVH OHWWHU�
$ONLUH DUJXHV WKDW WKLV GHPRQVWUDWHV KH ZDV EHLQJ SURDFWLYH DERXW KLV
LQDELOLW\ WR PHHW WKH SD\PHQW VFKHGXOH� +RZHYHU� WKH OHWWHU LWVHOI LV GDWHG
1RYHPEHU ��� ����� ,Q DGGLWLRQ� WKH OHWWHU UHIHUV WR ³\RXU OHWWHU ODVW
ZHHN�´ DSSDUHQWO\ UHIHUHQFLQJ WKH -XGJH¶V VKRZ FDXVH OHWWHU� ZKLFK ZDV
VLJQHG RQ 1RYHPEHU ��� ����� 7KXV� ZH ZLOO DVVXPH WKDW WKH GDWH VWDPS
ZDV LQDFFXUDWH DQG WKH FRUUHFW GDWH LV 1RYHPEHU ��� ����� DV OLVWHG LQ WKH
OHWWHU�
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$JDLQ WKHUH LV QR H[SODQDWLRQ LQ WKH UHFRUG IRU WKH GLVFUHSDQF\
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&RQVHTXHQWO\� LW LV QRW FOHDU ZKHWKHU WKH VHWWOHPHQW UHJDUGLQJ

SURVSHFWLYH UHOLHI LV LQ HIIHFW� RUZKHWKHU$ONLUH LV VWLOO VHHNLQJ GHFODUDWRU\
DQG LQMXQFWLYH UHOLHI� %HFDXVH WKH GLVWULFW FRXUW DVVXPHG KH ZDV QRW� DQG
WKH SDUWLHV GLG QRW DGGUHVV GHFODUDWRU\ DQG LQMXQFWLYH UHOLHI RQ DSSHDO� ZH
ZLOO DVVXPH WKDW WKH VHWWOHPHQW UHVROYHG WKH SURVSHFWLYH SRUWLRQV RI WKH
FDVH�
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$ONLUH LV DSSHDOLQJ ERWK WKH JUDQW RI GHIHQGDQWV¶ VXPPDU\ MXGJPHQW

PRWLRQV DQG WKH GHQLDO RI KLV VXPPDU\ MXGJPHQW PRWLRQ� 7KH GHQLDO RI
VXPPDU\ MXGJPHQW LV XVXDOO\ FRQVLGHUHG DQ LQWHUORFXWRU\ RUGHU� QRW D
ILQDO MXGJPHQW� 3KHOSV Y� &R\� ��� )��G ���� ��� ��WK &LU� ����� �FLWLQJ
-RKQVRQ Y� -RQHV� ��� 8�6� ���� ��� �������� 7KXV� XQGHU �� 8�6�&�
� ���� ������� ZKLFK JUDQWV DSSHOODWH MXULVGLFWLRQ RYHU ILQDO MXGJPHQWV
RQO\� WKLV &RXUW XVXDOO\ GRHV QRW DFFHSW DSSHDOVZKHUH VXPPDU\ MXGJPHQW
ZDV GHQLHG� ,G� ³+RZHYHU� ZKHQ WKH DSSHDO IURP D GHQLDO RI VXPPDU\
MXGJPHQW LV SUHVHQWHG WRJHWKHU ZLWK DQ DSSHDO IURP D JUDQW RI VXPPDU\
MXGJPHQW� ZH KDYH MXULVGLFWLRQ WR UHYLHZ WKH DSSURSULDWHQHVV RI WKH
GLVWULFW FRXUW
V GHQLDO�´ 7KRPDV Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK
&LU� ������ 7KH GHQLDO RI VXPPDU\ MXGJPHQW EDVHG SXUHO\ RQ OHJDO
JURXQGV LV UHYLHZHG GH QRYR� ,G�
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$OWKRXJK $ONLUH GLG QRW VSHFLILFDOO\ VWDWH WKDW KH ZDV DSSHDOLQJ WKH

JUDQW RI VXPPDU\ MXGJPHQW WR WKH +ROPHV &RXQW\ &RXUW� KLV EULHIV
GLVFXVV DW JUHDW OHQJWK WKH ZURQJGRLQJV RI WKH +ROPHV &RXQW\ &RXUW
&OHUN¶V 2IILFH� ZKLFK LV SDUW RI WKH +ROPHV &RXQW\ &RXUW� $ONLUH VHHNV
WR SKUDVH WKHVH ZURQJGRLQJV DV WKH ZURQJGRLQJV RI +ROPHV &RXQW\� EXW
LW LV FOHDU WKDW WKH &OHUN¶V 2IILFH �DV ZHOO DV WKH -XGJH� DUH DJHQWV RI WKH
+ROPHV &RXQW\ &RXUW� 6LQFH $ONLUH GLVFXVVHG KLV FODLPV DJDLQVW WKH
&OHUN¶V 2IILFH LQ KLV DSSHOODWH EULHIV DQG VLQFH WKH &OHUN¶V 2IILFH LV SDUW
RI WKH &RXQW\ &RXUW� ZH KROG WKDW $ONLUH KDV SURSHUO\ DSSHDOHG KLV FODLPV
DJDLQVW WKH &RXQW\ &RXUW� DQG ZH ZLOO FRQVLGHU WKHP LQ IXOO�
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$ UHODWHG TXHVWLRQ WKDW WKH GLVWULFW FRXUW PD\ QHHG WR FRQVLGHU LV

ZKHWKHU WKH +ROPHV &RXQW\ &RXUW LV D ³SHUVRQ´ IRU SXUSRVHV RI � �����
$OWKRXJK ZH KHOG LQ )RVWHU WKDW D VWDWH FRXUW ZDV QRW D SHUVRQ IRU
SXUSRVHV RI � ����� )RVWHU Y� :DOVK� ��� )��G ���� ��� ��WK &LU� ������
ZH EHOLHYH WKDW WKLV KROGLQJ KDV DOVR EHHQ XQGHUPLQHG E\ WKH UHFHQW
6XSUHPH &RXUW GHFLVLRQV DGGUHVVLQJ VRYHUHLJQ LPPXQLW\ WKDW ZHUH
GLVFXVVHG DERYH±DV WKH LVVXHV RI VRYHUHLJQ LPPXQLW\ DQG SHUVRQKRRG
XQGHU � ���� DUH FRQFHSWXDOO\ UHODWHG �DV ZH GLVFXVV EHORZ��

2I FRXUVH� LQVRIDU DV +ROPHV &RXQW\ &RXUW LV DQ DUP RI WKH 6WDWH RI
2KLR HQWLWOHG WR VRYHUHLJQ LPPXQLW\� LW LV QRW D ³SHUVRQ´ IRU SXUSRVHV RI
� ����� 6HH :LOO Y� 0LFK� 'HS¶W RI 6WDWH 3ROLFH� ��� 8�6� �� �������
+RZHYHU� LI +ROPHV &RXQW\ &RXUW LV QRW HQWLWOHG WR VRYHUHLJQ LPPXQLW\�
LW ZLOO EH QHFHVVDU\ RQ UHPDQG WR XQGHUWDNH DQ LQGHSHQGHQW GHWHUPLQDWLRQ
RI ZKHWKHU +ROPHV &RXQW\ &RXUW LV D ³SHUVRQ´ XQGHU � ����� 7KH
6XSUHPH&RXUW¶V KROGLQJ LQ:LOO LPSOLFLWO\ VXJJHVWV WKDW WKRVH HQWLWLHV WKDW
DUH QRW DUPV RI WKH 6WDWH VKRXOG JHQHUDOO\ EH FRQVLGHUHG ³SHUVRQV´ IRU
SXUSRVHV RI � ����� 2XU VLVWHU FLUFXLWV KDYH GLVDJUHHG RYHU WKH H[WHQW WR
ZKLFK WKH DQDO\VHV RI VRYHUHLJQ LPPXQLW\ DQG ZKHWKHU DQ HQWLW\ LV D
³SHUVRQ´ IRU � ���� SXUSRVHV DUH FR�H[WHQVLYH� &RPSDUH +DUWHU Y�
9HUQRQ� ��� )��G ���� ��� Q�� ��WK &LU� ����� �³,I DQ RIILFLDO RU HQWLW\ LV
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QRW LPPXQH IURP VXLW XQGHU WKH (OHYHQWK $PHQGPHQW WKDW RIILFLDO RU

HQWLW\ LV D µSHUVRQ¶ VXEMHFW WR VXLW XQGHU � �����´�� FHUW� GHQLHG� ��� 8�6�

���� �������ZLWK ,QGHS� (QWHUV� ,QF� Y� 3LWWVEXUJK :DWHU 	 6HZHU $XWK��
��� )��G ����� ���� ��G &LU� ����� �VWDWLQJ WKDW ³0RQHOO DQG :LOO

HVWDEOLVK WKDW WKH PRVW LPSRUWDQW LQTXLU\ LQ GHWHUPLQLQJ ZKHWKHU D
JRYHUQPHQWDO HQWLW\ LV D µSHUVRQ¶ ZLWKLQ WKH PHDQLQJ RI � ���� LV ZKHWKHU
WKH HQWLW\ LV DQ µDUP>@ RI WKH 6WDWH¶ IRU (OHYHQWK $PHQGPHQW SXUSRVHV´
�VRPH LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG���

:H ILQG LW SUXGHQW WR XQGHUWDNH DQ DQDO\VLV VLPLODU WR WKH 6XSUHPH
&RXUW¶V DQDO\VLV LQ :LOO WR GHWHUPLQH ZKHWKHU DQ HQWLW\ VXFK DV WKH
+ROPHV &RXQW\ &RXUW LV ³SHUVRQ´ XQGHU � ����� ,Q:LOO� LQ GHWHUPLQLQJ
WKDW D 6WDWH LV QRW D ³SHUVRQ´ IRU SXUSRVHV RI � ����� WKH 6XSUHPH &RXUW
ORRNHG DW� ��� WKH ODQJXDJH RI � ���� DV ZHOO DV LWV OHJLVODWLYH KLVWRU\ DQG
SXUSRVH� ��� WKH FRPPRQ XVDJH RI WKH WHUP ³SHUVRQ´� DQG ��� ZKHWKHU WKH
HQWLW\ LQ TXHVWLRQ� WKHUH D 6WDWH� ZDV HQWLWOHG WR FRPPRQ ODZ LPPXQLWLHV�
VXFK DV VRYHUHLJQ LPPXQLW\� ��� 8�6� DW ������ 7KH VFRSH RI WKH
(OHYHQWK $PHQGPHQW LV DQ LPSRUWDQW� DOWKRXJK SHUKDSV QRW WKH RQO\�
FRQVLGHUDWLRQ� ,G� DW ������ 6KRXOG WKH QHHG WR GHFLGH WKLV LVVXH DULVH� ZH
OHDYH WKH DQDO\VLV WR WKH VRXQG MXGJPHQW RI WKH GLVWULFW FRXUW IRU DQ LQLWLDO
GHWHUPLQDWLRQ�
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:KLOH $ONLUH DVVHUWHG WKDW WKH GRFXPHQWV ZHUH LQFOXGHG LQ WKH MRLQW

DSSHQGL[ RQ DSSHDO� WKH\ ZHUH QRW� 7KHUHIRUH� WKH &RXUW RUGHUHG WKH
GLVWULFW FRXUW UHFRUG� DQG WKH GRFXPHQWV ZHUH FRQWDLQHG ZLWKLQ DQ
HYLGHQWLDU\ DSSHQGL[ DWWDFKHG WR SODLQWLII¶V PRWLRQ IRU FODVV FHUWLILFDWLRQ
ILOHG LQ WKH GLVWULFW FRXUW�
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7R WKH H[WHQW $ONLUH LV FODLPLQJ WKH SROLFLHV RU FXVWRPV LQ TXHVWLRQ

DUH DWWULEXWDEOH WR WKH +ROPHV &RXQW\ &OHUN¶V 2IILFH� ZH UHMHFW $ONLUH¶V
FODLP� 7KHUH LV QR VXJJHVWLRQ LQ WKH UHFRUG WKDW HLWKHU -XGJH ,UYLQJ RU WKH
+ROPHV&RXQW\&OHUN¶V2IILFH KDG DQ\ LQYROYHPHQW LQZKHWKHU D GHWDLQHH
ZDV KHOG RYHU WKH ZHHNHQG� $OO RI WKH WHVWLPRQ\ LQ WKH UHFRUG VXSSRUWV
$ONLUH¶V DVVHUWLRQ WKDW 6KHULII =LPPHUO\� DQG WKHUHIRUH +ROPHV &RXQW\�
ZDV WKH SDUW\ UHVSRQVLEOH IRU WKH SROLF\ WR GHWDLQ GHIHQGDQWV RYHU
ZHHNHQGV�
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7KH &RXUW QRWHV WKDW� ZKLOH QHLWKHU SDUW\ UDLVHG WKH LVVXH� $ONLUH¶V

� ���� VXLW FRXOG EH EDUUHG XQGHU +HFN Y� +XPSKUH\� ��� 8�6� ���
������� ,Q +HFN� WKH 6XSUHPH &RXUW KHOG WKDW�

>7@R UHFRYHU GDPDJHV IRU >DQ@ DOOHJHGO\ XQFRQVWLWXWLRQDO
FRQYLFWLRQ RU LPSULVRQPHQW� RU IRU RWKHU KDUP FDXVHG E\ DFWLRQV
ZKRVH XQODZIXOQHVV ZRXOG UHQGHU D FRQYLFWLRQ RU VHQWHQFH
LQYDOLG� D � ���� SODLQWLII PXVW SURYH WKDW WKH FRQYLFWLRQ RU
VHQWHQFH KDV EHHQ UHYHUVHG RQ GLUHFW DSSHDO� H[SXQJHG E\
H[HFXWLYH RUGHU� GHFODUHG LQYDOLG E\ D VWDWH WULEXQDO DXWKRUL]HG
WR PDNH VXFK GHWHUPLQDWLRQ� RU FDOOHG LQWR TXHVWLRQ E\ D IHGHUDO
FRXUW¶V LVVXDQFH RI D ZULW RI KDEHDV FRUSXV� �� 8�6�&� � �����

+HFN� ��� 8�6� DW ������ ������ �IRRWQRWH RPLWWHG�� 7KXV� WR WKH H[WHQW
WKDW $ONLUH LV VHHNLQJ PRQHWDU\ GDPDJHV WKDW ZRXOG LQYDOLGDWH WKH
XQGHUO\LQJ FRQYLFWLRQ� KLV VXLW LV EDUUHG�

$V IRU $ONLUH¶V ILUVW FODLP� +HFN GRHV QRW DSSO\� +H LV QRW
FKDOOHQJLQJ WKH XQGHUO\LQJ FRQYLFWLRQ IRU GULYLQJ ZKLOH LQWR[LFDWHG�
5DWKHU� KH LV VHHNLQJ PRQHWDU\ GDPDJHV IRU D FRQVWLWXWLRQDO YLRODWLRQ
XQUHODWHG WR KLV XOWLPDWH FRQYLFWLRQ RI WKH VXEVWDQWLYH RIIHQVH� $ONLUH¶V
VHFRQG FODLP LV PRUH SUREOHPDWLF� ,W PD\ LPSOLFDWH +HFN EHFDXVH D
ILQGLQJ WKDW $ONLUH¶V 7KLUWHHQWK DQG )RXUWHHQWK DPHQGPHQW ULJKWV ZHUH
YLRODWHG PD\ QHFHVVDULO\ LPSO\ WKDW KLV FRQYLFWLRQ IRU FRQWHPSW ZDV
LQYDOLG� +RZHYHU� LW ZRXOG OLNHO\ QRW LPSOLFDWH KLV FRQYLFWLRQ IRU GULYLQJ
ZKLOH LQWR[LFDWHG� ZKLFK LV WKH RIIHQVH XQGHUO\LQJ WKLV HQWLUH SURFHHGLQJ�
$V IRU $ONLUH¶V WKLUG FODLP� ZH DIILUP WKH GLVWULFW FRXUW¶V GLVPLVVDO� VR
WKHUH LV QR QHHG WR GLVFXVV WKH DSSOLFDELOLW\ RI +HFN�

:H GHFOLQH WR UXOH RQ ZKHWKHU +HFN DSSOLHV DW WKLV WLPH EHFDXVH WKH
SDUWLHV KDYH QRW KDG D FKDQFH WR VXEPLW EULHIV RQ WKH LVVXH� ,QVWHDG� WKH
GLVWULFW FRXUW PD\ FRQVLGHU WKH DSSOLFDELOLW\ RI +HFN XSRQ UHPDQG�
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