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&RQWUDU\ WR WKH PDMRULW\¶V VXJJHVWLRQ RI D WUHQG DZD\ IURP WKH

UHTXLUHPHQW RI H[FOXVLYH FRQWURO LQ UHV LSVD FODLPV� WKH VWDWH RI 7HQQHVVHH
KDV FRGLILHG UHV LSVD ORTXLWXU IRU PDOSUDFWLFH DFWLRQV LQ 7�&�$� � ������
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,Q D PDOSUDFWLFH DFWLRQ DV GHVFULEHG LQ VXEVHFWLRQ �D� RI WKLV
VHFWLRQ WKHUH VKDOO EH QR SUHVXPSWLRQ RI QHJOLJHQFH RQ WKH SDUW
RI WKH GHIHQGDQW� 3URYLGHG� KRZHYHU� WKHUH VKDOO EH D UHEXWWDEOH
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SUHVXPSWLRQ WKDW WKH GHIHQGDQW ZDV QHJOLJHQW ZKHUH LW LV VKRZQ
E\ WKH SURRI WKDW WKH LQVWUXPHQWDOLW\ FDXVLQJ LQMXU\ ZDV LQ WKH
GHIHQGDQW¶V �RU GHIHQGDQWV¶� H[FOXVLYH FRQWURO DQG WKDW WKH
DFFLGHQW RU LQMXU\ ZDV RQH ZKLFK RUGLQDULO\ GRHVQ¶W RFFXU LQ WKH
DEVHQFH RI QHJOLJHQFH�
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7HQQHVVHH FRXUWV KDYH UHFRJQL]HG WKH GRFWULQH RI UHV LSVD ORTXLWXU

³FDQQRW VHUYH DV D VXEVWLWXWH IRU SURRI���EHFDXVH WKH SODLQWLII PXVW SODFH
WKH LQVWUXPHQWDOLW\ FDXVLQJ WKH KDUP XQGHU WKH H[FOXVLYH FRQWURO DQG
PDQDJHPHQW RI GHIHQGDQWV EHIRUH UHV LSVD ORTXLWXU DSSOLHV DW DOO�´ *UHHU
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LQ WKH LQVWDQW FDVH KDV IDLOHG WR PHHW WKLV VWDQGDUG VKH FDQQRW XVH WKH UHV
LSVD GRFWULQH WR HVWDEOLVK SURRI WKDW LV DEVHQW� $OORZLQJ RWKHUZLVH� DV WKH
PDMRULW\ HQDEOHV� UHPRYHV WKH QHFHVVLW\ RI GHPRQVWUDWLQJ IDXOW IURP WRUW
OLDELOLW\ DQG GRHV QRW FRPSRUW ZLWK WKH UXOH ODLG GRZQ E\ WKH 7HQQHVVHH
FRXUWV�
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RI H[FOXVLYH FRQWURO E\ WKH RSHUDWLQJ SK\VLFLDQ WR DOORZ IRU WKH
DSSOLFDWLRQ RI WKH GRFWULQH RI UHV LSVD ORTXLWXU� QRWLQJ WKDW EULQJLQJ WKH
FDVH EHIRUH D MXU\ ³ZRXOG KDYH SHUPLWWHG WKH MXU\ WR VSHFXODWH DV WR
ZKHWKHU WKH LQMXU\ RFFXUUHG LQ WKH RSHUDWLQJ URRPZKHUH� DV ZH KDYH VHHQ�
SODLQWLII ZDV XQGHU WKH FRQWURO RI GHIHQGDQW� ZKHWKHU LW RFFXUUHG LQ WUDQVLW
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$V WKHPDMRULW\ KDV LQWHUSUHWHG 3URVVHU DQG.HHWRQ DV HQGRUVLQJ WKH

HIIRUW WR JHQHUDOO\ GLVSRVH RI WKH SODLQWLII¶V QHHG WR SURYH µH[FOXVLYH
FRQWURO�¶ LW LV LQVWUXFWLYH WR UHPHPEHU WKHLU µKRUQERRN¶ FRQYH\V D PRUH
VREHU YLHZ RI WKH GLVSRVLWLRQ RI FDVHV VXFK DV WKH RQH DW KDQG� $V 3URVVHU
DQG .HHWRQ H[SODLQ�

WKHUH DUH PDQ\ DFFLGHQWV ZKLFK� DV D PDWWHU RI FRPPRQ
NQRZOHGJH� RFFXU IUHTXHQWO\ HQRXJK ZLWKRXW DQ\RQH¶V
IDXOW����>$@Q RUGLQDU\ VOLS DQG IDOO���ZLOO QRW LQ >LWVHOI@ MXVWLI\ WKH
FRQFOXVLRQ WKDW QHJOLJHQFH LV WKH PRVW OLNHO\ H[SODQDWLRQ� DQG WR
VXFK HYHQWV UHV LSVD ORTXLWXU GRHV QRW DSSO\�´ �3URVVHU	.HHWRQ�
7RUWV ��WK HG� ����� � ��� S� ����

$PRUH UHFHQW WUHDWLVH HFKRHV WKH XQVXLWDELOLW\ RI DSSO\LQJ UHV LSVD WR VOLS
DQG IDOO FDVHV� VXFK DV WKH LQVWDQW GLVSXWH� XQDEOH WR PXVWHU HYLGHQFH WR
DUULYH DW WKH FRQFOXVLRQ WKDW QHJOLJHQFH H[SODLQV WKH FDXVH�

³>6@RPH IDFW SDWWHUQV VHHP WR EH JHQHUDOO\ LQDSSURSULDWH IRU UHV
LSVD� &RXUWV XVXDOO\ WKLQN WKDW WKH GHIHQGDQW¶V QHJOLJHQFH LV QRW
D VXIILFLHQWO\ OLNHO\ H[SODQDWLRQ RI HYHQWV ZKHQ WKH SODLQWLII� DV
DQ LQYLWHH LQ WKH GHIHQGDQW¶V SODFH RI EXVLQHVV� IDOOV RQ D VOLSSHU\
VXEVWDQFH� :LWKRXW PRUH HYLGHQFH� WKH SRVVLELOLWLHV DUH WRR
VWURQJ WKDW WKH GHIHQGDQW ZDV QRW UHVSRQVLEOH IRU SODFLQJ WKH
VXEVWDQFH WKHUH DQG WKDW KH GLG QRW KDYH WLPH WR GLVFRYHU LW DQG
PDNH LW VDIH� VR VSHFLILF HYLGHQFH RQ WKHVHV SRLQWV LV XVXDOO\
UHTXLUHG�

'DQ %� 'REEV� 7KH /DZ RI 7RUWV ������ ����� :KHUH WKH HYLGHQFH
LQGLFDWHG� DV LW GLG KHUH� WKDW GHIHQGDQW¶V KDG RQO\ UHFHQWO\ SODFHG WKH
FRROHU LQ WKH IUR]HQ IRRG VHFWLRQ RI WKH VWRUH WKH SRVVLELOLWLHV DUH HYHQ
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VWURQJHU WKDW WKH GHIHQGDQW GLG QRW KDYH WLPH WR GLVFRYHU WKH OHDN�
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8QGHU 7HQQHVVHH ODZ� WR VXSSRUW D QHJOLJHQFH FODLP WKH SODLQWLII

PXVW SURYH WKH IROORZLQJ HOHPHQWV� ��� D GXW\ RI FDUH RZHG E\ WKH
GHIHQGDQW WR WKH SODLQWLII� ��� FRQGXFW IDOOLQJ EHORZ WKH VWDQGDUG RI FDUH
WKDW DPRXQWV WR D EUHDFK RI WKDW GXW\� ��� DQ LQMXU\ RU ORVV� ��� FDXVH LQ
IDFW� DQG ��� SUR[LPDWH FDXVH� 0F&OXQJ Y�'HOWD 6TXDUH /WG� 3DUWQHUVKLS�
HW DO�� ��� 6�:� �G ���� ��� �7HQQ� ������
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