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7KHVH FODLPV KDYH FRPH WR EH NQRZQ JHQHUDOO\ DV 6FRWW�3RQW]HU

FODLPV� SXUVXDQW WR WKH 2KLR 6XSUHPH &RXUW¶V GHFLVLRQ LQ 6FRWW�3RQW]HU
Y� /LEHUW\ 0XWXDO )LUH ,QVXUDQFH &R�� ��� 1�(��G ���� �2KLR ������

ZKHUH WKH 2KLR 6XSUHPH &RXUW KHOG WKDW DQ HPSOR\HH �ZKR ZDV QRW

DFWLQJ ZLWKLQ WKH VFRSH RI KLV HPSOR\PHQW� ZDV DQ LQVXUHG XQGHU KLV

HPSOR\HU¶V FRPPHUFLDO OLDELOLW\ SROLFLHV� DQG WKHUHIRUH HQWLWOHG WR

80�8,0 EHQHILWV WKDW DURVH DV D PDWWHU RI ODZ� 6HH /HH�/LSVWUHX Y�
&KXEE *URXS RI ,QV� &RV�� ��� )��G ���� ��� ��WK &LU� ����� �GHVFULELQJ
IXUWKHU WKH QDWXUH RI WKHVH 6FRWW�3RQW]HU FODLPV��
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7KLV VWDWXWH ZDV ZULWWHQ LQ ���� DQG KDV EHHQ DPHQGHG UHSHDWHGO\

VLQFH� ,Q ����� WKH 2KLR OHJLVODWXUH DPHQGHG WKH VWDWXWH WR HOLPLQDWH WKH
UHTXLUHPHQW WKDW LQVXUHUV RIIHU 80�8,0 FRYHUDJH DOWRJHWKHU� 6HH 2+,2
5(9� &2'($11� � ��������$� ������ �VWDWLQJ WKDW DQ LQVXUHU ³PD\� EXW
LV QRW UHTXLUHG WR� LQFOXGH XQLQVXUHG PRWRULVW FRYHUDJH� XQGHULQVXUHG
PRWRULVW FRYHUDJH� RU ERWK XQLQVXUHG DQG XQGHULQVXUHG PRWRULVW
FRYHUDJHV´��

8QGHU 2KLR ODZ� KRZHYHU� ³WKH VWDWXWRU\ ODZ LQ HIIHFW RQ WKH GDWH RI
LVVXH RI HDFK QHZ SROLF\ LV WKH ODZ WR EH DSSOLHG�´ :ROIH Y� :ROIH� ���
1�(��G ���� ��� �2KLR ������ 6LQFH WKH DFFLGHQW RFFXUUHG RQ 6HSWHPEHU

��� ����� WKH SROLF\ WDNLQJ HIIHFW 1RYHPEHU �� ���� DQG H[SLULQJ

1RYHPEHU �� ���� LV WKH RQH UHOHYDQW WR WKLV FDVH� 7KLV SROLF\ LV

JRYHUQHG E\ WKH VWDWXWH DV LW H[LVWHG RQ 1RYHPEHU �� ����� ZKLFK LV DIWHU

WKH HQDFWPHQW RI +�%� ��� LQ ���� �ZKRVH LPSDFW ZLOO EH GLVFXVVHG ODWHU��
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6HFWLRQ ������� ZDV DPHQGHG LQ ���� VR WKDW LW QR ORQJHU UHTXLUHV

LQVXUDQFH FRPSDQLHV WR RIIHU 80�8,0 FRYHUDJH DW DOO� :LWK WKDW FKDQJH
PDGH� WKHUHZDV QR ORQJHU DQ\QHHG VSHFLILFDOO\ WR H[FHSW UHQHZDO SROLFLHV
IURP KDYLQJ WR RIIHU 80�8,0 FRYHUDJH� DQG VR WKH UHQHZDO SURYLVLRQ
ZDV GHOHWHG� 1HYHUWKHOHVV� DV ZDV GLVFXVVHG HDUOLHU� WKLV FDVH LV JRYHUQHG
E\ WKH ODZ DV LW ZDV DW WKH WLPH RI WKH ���� SROLF\� ZKHQ WKH UHQHZDO
SURYLVLRQ ZDV VWLOO SDUW RI WKH VWDWXWH�
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:H QRWH WKDW WZR 2KLR ORZHU FRXUWV KDYH KHOG RIIHUV RI 80�8,0

FRYHUDJH YDOLG XQGHU .HPSHU HYHQ ZKHQ WKH RIIHUV DGPLWWHGO\ GLG QRW
FRQWDLQ WKH QHFHVVDU\ SUHPLXP LQIRUPDWLRQ DSSDUHQWO\ UHTXLUHG E\ /LQNR�
6HH %RJDQ Y� -RKQVRQ� ��� 1�(��G ���� ������ �2KLR &RP� 3O� ������
0DQDOR Y� /XPEHUPDQ¶V 0XW� &DV� &R�� 1R� ������ ����:/ ������� DW

��
� �2KLR&W� $SS�±�G'LVW� )HE� �� ������ 7KHVH FRXUWV KDYH UHOLHG RQ
WKH 2KLR 6XSUHPH &RXUW¶V QHJDWLYH DQVZHU WR WKH VHFRQG FHUWLILHG
TXHVWLRQ� ZKLFK ZDV ZKHWKHU D VLJQHG UHMHFWLRQ ZDV VXIILFLHQW ³ZKHUH
WKHUH LV QR RWKHU HYLGHQFH´ RI D YDOLG RIIHU� .HPSHU� ��� 1�(��G DW ����
7KHVH FRXUWV KDYH UHDVRQHG WKDW LI H[WULQVLF HYLGHQFH ZHUH LUUHOHYDQW�
WKHUH ZRXOG EH QR UHDVRQ WR QRWH WKDW WKH FDVH DW LVVXH LQYROYHG ³QR RWKHU
HYLGHQFH�´ 7KH 2KLR 6XSUHPH &RXUW¶V KROGLQJ WKDW D VLJQHG UHMHFWLRQ
DORQHZDV LQVXIILFLHQW WR UHMHFW80�8,0FRYHUDJHZLWKRXW RWKHU HYLGHQFH

VXJJHVWHG WR WKHVH WZR FRXUWV WKDW H[WULQVLF HYLGHQFH FRXOG QRZ EH XVHG

WR FRQYHUW DQ LQVXIILFLHQW RIIHU LQWR D VXIILFLHQW RQH�

:H DUH XQDEOH WR GUDZ WKH LQIHUHQFH IURP WKH RQH�ZRUG DQVZHU LQ

.HPSHU WKDW WKHVH WZR FRXUWV KDYH GUDZQ� 1RWKLQJ LQ WKH 2KLR 6XSUHPH

&RXUW¶V DQVZHU VXJJHVWV WKDW H[WULQVLF HYLGHQFH FDQ EH XVHG WR VXSSRUW D

VLJQHG UHMHFWLRQ� 7KH RQO\ EDVLV LQ .HPSHU IRU LQIHUULQJ WKDW H[WULQVLF

HYLGHQFH FRXOG EH XVHG FRPHV IURP WKH TXHVWLRQ FHUWLILHG WR WKH 2KLR

6XSUHPH &RXUW E\ D IHGHUDO GLVWULFW FRXUW LQ WKH 1RUWKHUQ 'LVWULFW RI 2KLR�

%\ DVNLQJ ZKHWKHU D VLJQHG UHMHFWLRQ DORQH �ZLWKRXW H[WULQVLF HYLGHQFH�

VXFK DV RUDO HYLGHQFH� FRQVWLWXWHV D YDOLG UHMHFWLRQ� WKH TXHVWLRQ GLG� WR DQ

H[WHQW� LQWLPDWH WKDW H[WULQVLF HYLGHQFH FRXOG EH XVHG LQ WKH GHWHUPLQDWLRQ

RI ZKHWKHU D UHMHFWLRQ ZDV YDOLG� %XW WKH TXHVWLRQ ZDV QRW GUDIWHG E\ WKH
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2KLR 6XSUHPH &RXUW� LW ZDV GUDIWHG E\ D IHGHUDO GLVWULFW FRXUW� 7KH 2KLR
6XSUHPH &RXUW WKHUHIRUH KDV LQ QR ZD\ XQGHUFXW LWV UXOLQJV WKDW WKH
SUHPLXP IRU LQVXUDQFH PXVW EH VWDWHG LQ WKH ZULWWHQ RIIHU� VHH /LQNR� ���
1�(��G DW ���� DQG WKDW WKLV UHTXLUHPHQW VWLOO DSSOLHV DIWHU WKH SDVVDJH RI
+�%� ���� VHH .HPSHU� ��� 1�(��G DW ���� %RXQG E\ WKRVH VWDWHPHQWV�
ZHPXVW KROG WKH RIIHU KHUH� ZKLFK GLG QRW VWDWH WKH SUHPLXP� WR EH IDWDOO\
GHIHFWLYH�
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7KHUH DUH� DGPLWWHGO\� VRPH FDVHV WKDW KDYH KHOG SROLFLHV WR EH

UHQHZDO SROLFLHV H[HPSW IURP KDYLQJ WR UHRIIHU 80�8,0 FRYHUDJH XQGHU
� ��������&� HYHQ WKRXJK WKH\ DOO LQYROYHG LQLWLDOO\ LQHIIHFWLYH UHMHFWLRQV�
6HH +DPPHU Y� /XPEHUPHQV 0XW� &DV� &R�� 1R� /��������� ���� :/
������� DW 
��
�� �2KLR &W� $SS�±�WK 'LVW� $XJ� ��� ������ +LOO\HU Y�
6WDWH )DUP 0XW� $XWR ,QV� &R�� ��� 1�(��G ���� ������ �2KLR &W�
$SS�±�G 'LVW� ������+LOO\HU Y� 6WDWH )DUP ,QV� &R�� 1R� ���/����� ����
:/ �������� DW 
� �2KLR &W� $SS�±��WK 'LVW� 'HF� ��� ������ 7KHVH
FDVHV� KRZHYHU� DOO KDG D FULWLFDO IHDWXUH WKDW LV QRW SUHVHQW KHUH� ,Q HDFK
RI WKHVH FDVHV� WKH LQLWLDO UHMHFWLRQV ZHUH LQHIIHFWLYH EHFDXVH WKH\ ZHUH
UHFHLYHG DIWHU WKH EHJLQQLQJ RI WKH SROLF\ WHUP� 7KHVH LQHIIHFWLYH
UHMHFWLRQV� KRZHYHU� EHFDPH HIIHFWLYH UHMHFWLRQV ZKHQ WKH QH[W SROLF\
WHUP EHJDQ�

)RU H[DPSOH� ZLWK D SROLF\ GDWHG -DQXDU\ �� ���� WR 'HFHPEHU ���
����� D UHMHFWLRQ UHWXUQHG RQ )HEUXDU\ �� ���� ZRXOG EH LQHIIHFWLYH�
+RZHYHU� WKDW LQHIIHFWLYH UHMHFWLRQ ZRXOG EH HIIHFWLYH IRU WKH QH[W SHULRG
RI -DQXDU\ �� ���� WR 'HFHPEHU ��� ����� EHFDXVH LW ZDV UHWXUQHG EHIRUH
WKH EHJLQQLQJ RI WKDW SHULRG� $ GLVWULFW FRXUW LQ RXU FLUFXLW KDV QRWLFHG
WKLV� ³(YHQ LI WKDW UHMHFWLRQ IRUP ZDV QRW HIIHFWLYH IRU WKH ���� SROLF\
\HDU� EHFDXVH LW ZDV QRW UHFHLYHG XQWLO DIWHU WKH HIIHFWLYH GDWH RI WKH
SROLF\� LW ZDV HIIHFWLYH IRU WKH VXEVHTXHQW SROLF\ \HDU ������� 2QFH
&RQ5DLO >WKH LQVXUHG@ HIIHFWLYHO\ UHMHFWHG 80�8,0 FRYHUDJH� 5HOLDQFH
>WKH LQVXUHU@ ZDV QRW UHTXLUHG WR SURYLGH LW LQ DQ\ VXEVHTXHQW UHQHZDO
SROLF\ XQOHVV &RQ5DLO UHTXHVWHG LW LQ ZULWLQJ�´ /DIIHUW\ Y� 5HOLDQFH ,QV�
&R�� ��� )� 6XSS� �G ���� ��� �6�'� 2KLR ������

7KLV FDVH� LQ FRQWUDVW� GRHV QRW LQYROYH DQ LQHIIHFWLYH UHMHFWLRQ WKDW
EHFDPH HIIHFWLYH IRU D ODWHU SROLF\ SHULRG� 8QLYHUVDO¶V IDLOXUH WR SXW WKH
RIIHU LQWR ZULWLQJ LV QRW D GHIHFW LQ WKH RIIHU WKDW LV VRPHKRZ FRUUHFWHG
VLPSO\ E\ WKH SDVVDJH RI WLPH�
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:H QRWH WKDW ZH GR QRW FRQVLGHU KHUH VHYHUDO DUJXPHQWV WKDW

8QLYHUVDO FODLPV HQWLWOH LW WR VXPPDU\ MXGJPHQW� :H OHDYH XQUHVROYHG
8QLYHUVDO¶V FRQWHQWLRQ WKDW 5REHUWV ZDV QRW DQ LQVXUHG XQGHU WKH SROLF\
EHFDXVH KH ZDV QRW DFWLQJ LQ WKH VFRSH RI KLV HPSOR\PHQW� $OWKRXJK WKLV
LVVXH ZDV SURSHUO\ UDLVHG EHORZ� LW ZDV QHYHU DGGUHVVHG E\ WKH GLVWULFW
FRXUW� %XW FI� /DZOHU Y� )LUHPDQ¶V )XQG ,QV� &R�� ��� )��G ���� ������
��WK&LU� ����� �ILQGLQJ D VFRSH�RI�HPSOR\PHQW OLPLWDWLRQ LQHIIHFWLYH� DQG
VWDWLQJ JHQHUDOO\ WKDW 2KLR ODZ ³SUHFOXGH>V@ DQ HPSOR\HU IURP UHO\LQJ RQ
VFRSH�RI�HPSOR\PHQW OLPLWDWLRQV LQ WKH GHILQLWLRQ RI DQ LQVXUHG ZKHQ
80�8,0 FRYHUDJH LV IRXQG WR DULVH E\ RSHUDWLRQ RI ODZ´�� :H DOVR OHDYH
WR WKH GLVWULFW FRXUW RQ UHPDQG WKH LVVXH RI ZKHWKHU 8QLYHUVDO LV HQWLWOHG
WR DQ RIIVHWWLQJ FUHGLW EDVHG RQ WKH DPRXQW DYDLODEOH WR WKH SODLQWLII XQGHU
WKH WRUWIHDVRU¶V LQVXUDQFH� EHFDXVH LW DOVRZDV QRW DGGUHVVHG E\ WKH GLVWULFW
FRXUW�
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