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No.  06-17-90063

MEMORANDUM AND ORDER

This complaint of judicial misconduct was filed by [REDACTED] (“complainant”)
against the Honorable [REDACTED] (“subject judge”).  The gravamen of the complaint
is the complainant’s dissatisfaction with the subject judge’s ruling on his previous
complaint.  He charges as judicial misconduct the subject judge’s summary dismissal of
that complaint without the appointment of a special committee, which, he argues,
“replicated the error and dismissals of the previous judges.”  The complainant contends
that the subject judge should have ordered the award of damages that he asked for in
his underlying civil action, and alleges that he is being discriminated against because he
is “the descendant of Euorpeans [sic] Native American Indians and Africans.”

 
Because this circuit’s Chief Judge is named in this complaint, the matter was

referred to the undersigned pursuant to 28 U.S.C. § 351(c), which provides that a
judicial complaint against a chief judge be transmitted “to that circuit judge in regular
active service next senior in date of commission.”  Rule 25(f) of the Rules for
Judicial-Conduct and Judicial-Disability Proceedings provides that, where a chief judge
is disqualified, his or her duties “must be assigned to the most-senior active circuit judge
not disqualified.” 

After conducting an initial review, the chief judge may dismiss a misconduct
complaint as to which he or she concludes: (A) that the claimed conduct, even if it
occurred, “is not prejudicial to the effective and expeditious administration of the
business of the courts”; (B) that the complaint “is directly related to the merits of a
decision or procedural ruling”; (C) that the complaint is “frivolous,” a term that applies to
charges that are wholly unsupported; or (D) that the complaint “lack[s] sufficient
evidence to raise an inference that misconduct has occurred.”  Rule 11(c)(1)(A)-(D),
Rules for Judicial-Conduct and Judicial-Disability Proceedings.

The complainant’s original complaint challenged rulings made in an underlying
copyright action, and was dismissed under Rule 11(c)(1)(B) of the Rules for Judicial-



Conduct and Judicial-Disability Proceedings as an impermissible challenge to the merits
of a judge’s rulings.  In the body of his current complaint, the complainant reargues the
merits of his underlying civil action, and interweaves the merits of his underlying
copyright claim, the allegations made in his original complaint, and allegations of
misconduct on the part of the current subject judge.  He presents a laundry list of
alleged errors made by “the judges”  at every step of the underlying proceeding and his1

initial complaint. 

The exclusion of allegations related to the merits of a judge’s decisions from the
definition of misconduct contained in the Rules for Judicial-Conduct and Judicial-
Disability Proceedings is not limited to those made in Article III cases and controversies. 
“Any allegation that calls into question the correctness of an official action – without
more -- is merits related,” id., Rule 3, Commentary, and therefore includes decisions
made in connection with a complaint of judicial misconduct.  See id.  The allegations
contained in the instant complaint are all aimed at the decision dismissing the previous
complaint, and are therefore due to be dismissed under Rule 11(c)(1)(B) of the Rules
for Judicial-Conduct and Judicial-Disability Proceedings as merits-related.  See also 28
U.S.C. § 352(b)(1)(A)(ii).

To the extent the complainant is alleging that the decision was based on or
influenced by his status as “the descendant of Euorpeans [sic] Native American Indians
and Africans,” that allegation is insufficiently supported by credible facts to warrant
either a limited inquiry as authorized by 28 U.S.C. § 352(b) or an investigation by a
special committee appointed pursuant to 28 U.S.C. § 353.  “An allegation may be
dismissed as ‘inherently incredible’ even if it is not literally impossible for the allegation
to be true.  An allegation is inherently incredible if no reasonable person would believe
that the allegation, either on its face or in light of other available evidence, could be
true.”  Implementation of the Judicial Conduct and Disability Act of 1980:  A Report to
the Chief Justice, Judicial Conduct and Disability Act Study Committee, Sept. 2006, p.
148.  Any allegation that the subject judge’s challenged ruling was based on racial or
ethnic discrimination would therefore be dismissed pursuant to 28 U.S.C.
§ 352(b)(1)(A)(iii) and Rule 11(c)(1)(D) of the Rules for Judicial-Conduct and Judicial-
Disability Proceedings.

 The complainant, by using the plural, seems to be attempting to include in the instant
1

complaint the subject judge of his last complaint, who is also the judge that presided over and

ultimately dismissed the underlying civil action.  That judge, however, has retired from judicial

service and is thus no longer within reach of the judicial complaint process.  See Rule 11(a)(3) &

(e), Rules for Judicial-Conduct and Judicial-Disability Proceedings.  For that reason, no complaint

was opened as against that judge.



For these reasons, it is ORDERED that the complaint be dismissed pursuant to
28 U.S.C. § 352(b)(1)(A)(ii) & (iii) and Rule 11(c)(1)(B) & (D) of the Rules for Judicial-
Conduct and Judicial-Disability Proceedings.

Entered as Chief Judge Pursuant to
28 U.S.C. § 351(c)

Alice M. Batchelder

Date:  July 18, 2018


